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The Author's 
PREFACE. 


d be" ;3 a peneral Belief, that 
the Parliament of EngJand 
was at firſt an Imitation of the 
Aſſembly of the Three Eſtates in France : 
therefore, in order to prepare the Under- 
ſtanding in the Recerche we have in 
hand, it is proper to give a brief Accompt 
of the mode of France in thoſe Aſſemblies : 
Scotland and Ireland being alſo under 
the Dominion of the King of England ; 
a Touch of the manner of their Parlia- 
ments ſhall be by way of Preface. 

1. In France, the Kings Writ goetb 
to the Bailiffs, Sepeſchals, or Stewards of 
Liberties, who iſſue out Warrants to all 


& 3 ſuch 


The Author's Preface, 
fuch as have Fees and Lands within their 
Liberties, and to all Towns, requiring 
all ſuch as bave any Complaints, to 
meet in the Principal City, there to chooſe 
two cr three Delegates, in the name of 
that Province, to be preſent at the Gene- 
ral Aſſembly. 

At the day appointed, they meet at 
the Principal City of the Bailiwick, 
The King's Writ is read, and. every man 
called by name, and ſworn. to chooſe ho- 
neſt men, for the good of the King and 
Commonwealth, to be preſent at the Ge- 
neral Aſſembly, as Delegates, faithfully to 
deliver their Grievances, and Demands 
of the Province. Then they chooſe their 
Delegates, and ſwear them. Next, they 
conſult what is neceſſary to be complained 
of, or what is to be deſired of the King : 
and of theſe things they make a Catalogue 
or Index; And becauſe every man ſhould 
freely propound his Cgmplaint or De- 
mands, there is a Cheſt placed in the 
| OS Town- 
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Town-Hall, into which every man may 
caſt his Writing. After the Catalogue is 
made and Signed, it is delivered to the 
| Delegates to carry to the General Aſ- 
f ſembly. 

| All the Bailiwicks are divided into 
twelve Claſſes. To avoid confuſion, and 
} | tothe end there may not be too great De- 
lay in the Aſſembly, by the Gathering 
of all the Votes, every Claſſis compiles a 
Catalogue or Book of the Grievances 
1] and Demands of all the Bailiwicks 
within that Claſſis, then theſe Claſſes 
at the Aſſembly compoſe one Book. of 


: the Grievances and Demands of the 
| whole Kingdom. This being the order of 
" the Proceedings of the third Eſtate ; the 


| like order is obſerved by the Clergy and 
..| Nobility, When the three Books for the 
1 three Eſtates are perfected, then they pre- 
140 ſent them to the King by their Preſidents. 
eld Firſt, the Preſident for the Clergy begins 
hel Þis Oration on his knees, and the King 
A 4 com 


The Author's Preface. 
commaniding, he ſtands up bare-headed, 
and proceeds. And ſo the next Preſident 
for the Nobility doth the like. But the 
Preſident for the Commons begins and 
ends bis Oration on bis knees. Whilſt the 
Preſident for the Clergy ſpeaks, the reſi 
of that Order riſe up, and ſtand bare, till 
they are bid by the King to fit down, and 
be covered, and ſo the like for the Nobi- 
lity. But whilſt the Preſident of the Com- 
mons ſpeaks, the reſt are neither bidden to 
ſit, or be coverel, Thus the Grievin-es 
and Demands being delivered, and left 
to the fling and His Counſel, the Gene- 
ral Aſſemb!y of the three Eſtates endeth, 
Atque 1ta torus aftus concluditur. 
Thus it appears, the General Aſſembly 
was but an orderly way of preſenting tl e 


Publick, Grievances and Demands ef the © 
whole Fingomto the conſiderati n of the 


fling : Niat mich unlike the antient 
Uſage f ts Finzdom for a l ng time, 
phen ati! Laws were niit:ng elſe but the 

| Hling's 
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fling's Anſwers to the Petitions preſented 
to Him in Parliament, as is apparent by 
very many Statutes, Parliament-Rolls, 
and the Confeſſion of Sir Edw, Coke. 

2. 1n Scotland, about twenty dayes be- 
fore the Parliament begins, Proclamati- 
on is male throughout the Kingdom.to de- 
lrver in to the King's Clerk., or Maſter of 
the Rolls, all Bills to be exhibite4 that - 
Seſtons, before a certain day: then are 
they brought to the King, an peruſed by 
Him : and onely ſuch as he allows are put 
into the Chancellour s hand, to be pro- 
pounded in Parliament, and none others : 
And if any man in Parliament ſpeak. of 
anorher matter than is allowed by the 
King, the Chanceller tells him, there is 
no ſuch Bill allowe by the King. When 
| they have paſſed them for Laws, they are 

preſented to the King, who, with his Sce- 
pter put into His hand by the Chancellor, 
ratifies them, and if there be any thing 
tre Fing diſlikes, they raze it out before. 
2.1 
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3. 1nlreland, the Parliament, as ap- 
pears by a Statute made in the Tenth 
year of Hen, 7. Cc. 4. #5 to be after this 
manner : No Parliament is to be holden 
but at ſuch Seaſon as the King's Lieute- 
nant and Councel there, do firſt certifie 
the King, under the Great Seal of that 
Lan, the Cauſes and Conſiderations, and 
all fuch As as they think. fit ſhould paſs 
in the ſaid Parliament. And ſuch Cau- 
ſes and Conſiderations, and Acts affirmed 
by the Ring and his Councel to be good 
and expedient for that Land : And Hy 
Licence thereupon as well in affirmation 
of the ſaid Cauſes and Afis, as to ſummon 
the Parliament under His Great Seal of 
Enzland had and obtained. That done, 
a Parliament to be ha4 and holden after 
the Form and Ee afore-rehearſed, and 
if any Parliament be holden in that Land 
contrary to the Form and Proviſion afore- 
ſail, it is deemed void, and of none Ef- 
felt in Law. It is provided, that all fac 
Bulls 
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Bills as ſhall be offered to the Parliament 

there ; ſhall be firſt tranſmitte1 hither 
under the Great Seal of that Kingdom, 
and having received Allowance and Ap- 
probation here, ſhall be put under the 
Great Seal of this Kingdom, and ſo re- 
turned thither. to be preferred to the Par- 
liament. By a Statute of 2 and 4 of 


Philip and Mary, for the expounding of 


Poynings, AG, it is ordered, for the 
Fing's Paſſing of the ſaid Adis in ſuch 
Form and Tenor as they ſhould be ſent in- 
to England, or elſe for the Change of them, 
or any part of them. 

After this ſhorter Narrative of the U- 
ſage of Parliaments in our Neighbour 
and Fellow Fingdoms, it is time the in- 
quifitio magna of our own be offered to 
the Verdi or Judgment of a moderate 
and intelligent Reader. 


REFLECTIONS 


Concerning the 


ORIGINAL 


GOVERNMENT, 


. Ariſtotle's Politiques. 
3 II. Mr. Hobs's Leviathan. 
IIT. Mr. Milton againft Salmaſius, 
Upon 4 IV. H. Grotius De Jure Belli. 
V. Mr. Hunton's Treatiſe of Monarchy, or the d 
Anarchy of a limited or mixes Ma» 


L narchy. 


Ariſt, Pol. Zib, 4. 
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\ = A Succin&t Examination of the Fundamen- 


tals of Monarchy, both in this and other 

Kingdoms, as well about the Right of Power in 

Kings, as of the Original and Natural Liberty of 
-- the Pcople. 
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'A @ueſtion never yet Diſputed, though moſt 
neceſſary in theſe Times. 
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| Lucan, Lib. 3. 
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The Argument. 


Preſentment of divers Statutes, Records, and 
other Precedents, explaining the Writs of Sum- 
mons to Parliament : ſhewing, 


IT. That the Commons, by their Writ, are onely to 
Perform and Conſent to the Ordinagces of Parliament. 


Il. That the Lords or Common Councel by their 
Writ are onely to Tracy, and give Counſel in Parlia- | 
ment, 


Ill. That the King himſelf only Ordains and PE 
Laws, and is Supreme Fudge in Paxliament. - - 


With the Suffrages of F 
Hen. de Bracton, Hen. Spelman. 


Jo. Britton. Joe. Glanvil. * | 
Tho. Egerton. Will. Lambard. | 
Edw. Coke. | Rich, Crompton.- t 
Walter Raleigh, William Cambden, and 


Rob, Cotton. Jo, Selden. 


Free-holders 
GRAND-INQUEST 


Touching 


Our Sovereign Lord the Kang, 


ey and His Parliament. 


A Very Free-holder that hath a Voice in the 
Election of Knights, Citizens, or Burgel- 
ſes for the Parliament, ought to "know 
with what Power he truſts thoſe whom 
he chooſeth, becauſe ſuch Truſt is the Foundation of 
, the Power of the Houſe of Commons. 
& A Writ from the King to the Sheriff of the Coun- 
ty, is that which gives Authority and Commniſhon 
for the Free-holders to make their Eleion, at the 
next County-Court-day atter the Receipt of the 
Writ 3 and in the Writ there is alſo expreſſed the 
| E Duty and Power of the Knights, Citizens and Bur- 
geſles that are there elected, 


B The 
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The means to know what Truſt or Authority 
the Countrey or Free-holders confer, or beſtow by 
their Election, is in this, as in other like Caſes, to 
have an eye to the words of the Commiſſion, or 
Writ it felf : thereby it may be ſeen whether that 
which the Houſe of Commons doth a& be within 
the Limit of their Commiſhon : greater or other 
Truſt than is compriſed in the Body of the Writ, the 
Free-holders do not, or cannot give if they obey 


the Writ : the Writ being Latine, and not extant. 


in Engliſh, few Free-holders underſtand it, and 
fewer obſerve it 3 I have rendred it in Latine and 
Epgliſh. 


Rex Vicecomiti falut? &c. 


Via de Adviſaments & Aſſinſu Concilii noftri pro | 


quibuſdam arduis & urgentibus Negotiis, Nos, ſta- 
tum & defenſionum regni noftri Anglie, & Eccleſie 
Aneglicane concernen”, quoddam Parliamentum noſtrum 
apud Civitatem noſtram Weſt. duodecimo die Novembris 
prox” futur* teneri ordinavimus, & ibid* cum Prelatis, 
Magnatibus & Proceribus difi regni noſtri colloquium 
habere & tra : Tibi precipimus firmiter injungentes 
quod fata proclam” in prox” comitat” tuo [+ receptionem 
bujus brevis noſtri tenend* die & loco predic? duos milit 
gladiis cin magis idoneos & diſcretos comit* predidti 
& de qualib” civitate com” illius duos Cives, & de quo- 
libet Burgo duos Burgenſes de diſcretior” &+ magys ſuſf- 
cientibus libere & indifferenter per illos qui proclam” h 
juſmodi interfuerint juxta formam ſtatutorum inde edit 
& provis” eligi, & nomina eornndum milit”, civium C 
Burgenſium, fic eleorum in quibuſdam indentur” int! 
te & illos qui hujuſmodi election” interfuerint inde confic 
ent 


F 
4 , 
| 
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end” ſrve hujuſmodi elefi preſentes fuerint vel abſunter 
inſeri : e6ſque ad dit diem & locum venire fac, Ita 
quod iidem milites plenam &- ſufficientem poteſtatem pro 
fe & communitate comit” predifti, ac dif” CiveF& Bur- 
genſes pro ſe & communitat” Civitatum &* Burgorum pre- 
dictornm diviſim ab ipfis habeant,ad faciendum & conſen- 
tiendum his que tunc ibid de communi Conſilio difti regs 
noftri ( favente Deo ) contigerint ordinari ſuper negotiis 
ante diflis: Ita quod pro defeiu poteſtatis | hujuſmodi, 
ſeu propter improvidam elettionem milit” Civinm aut Bur- 
genſium prediftorum, dia negotia infefia non remaneant 
quoviſmodo. Nolumus autem quod tw nec aliquis alius 
vic* difti reg. noftri aliqualiter fit eleius. Et elefionem 
illam in pleno comitatu faftam, diſtinfie & aperte ſub 
fgillo tuo & ſigillis eorum qui eleftioni ili interfuerint, 
nobis in Cancellar* noftram ad dif diem & locum certi- 
fices indilate, remittens nobis alteram partem indentura- 
rum prediftarum preſentibus conſutt* una cum hoc breve. 


Teſte meipſo apud Weſtmon”. 
The King to the Sheriff of Greeting. 
WW Heress, by the Advice and Conſent of our 


Councel, for certain difficult and urgent 

* Buſineſſes concerning Us, the State and Defence of 
© our Kingdom of England, and the Engliſh Church : 
© We have ordained a certain Parliament of ours, to 
© be held at Our City of the. day 
*of next enſuing, and there to have 
*Confterence, and to treat with the Prelates, Great 
* men, and Peers of our ſaid Kingdom. We com- 
* mand and ftraitly enjoyn you, that making Procla- 
* mation at the next County-Court after the Re- 
© ceipt of this our Writ, to be holden the day, and 
B 2 * place 
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place aforeſaid: You cauſe two Knights, girt with 
* Swords, the moſt fit and diſcreet of the County 
© aforeſaid : and of every: City of that County two 
* Citizens 3 of every Borough, two Burgeſles of the 
* diſcreeter and moſt ſufficient 3 to- be freely, and 
* indifferently choſen by them who ſhall be preſent at 
* ſuch Proclamation, according to the Tenor of the 
*Statutes in that caſe made and provided : and the 
© Names of the ſaid Knights, Citizens, and Burgeſles 
© {o choſen, to be inſerted in certain Indentures to be 
© then made between you,and thoſe that ſhall be pre- 
© {ent at ſuch Ele&ion, whether the Parties ſo elected 
© be preſent, or abſent : and ſhall make them to come 
© at the ſaid day, and place : fo that the ſaid Knights 
©for themſelves, and for the County aforeſaid 3 and 
* the ſaid Citizens, and Burgeſles for themſelves, and 
* the Commonalty of the atorcſaid Cities and Bo- 
* roughs, may have ſevcrally from them, full and 
© {ſufficient Power to Perform, and to Conſent to 
*thoſe things which then by the Favour of God 
© ſhall there happen to be ordained by the Common 
© Cormncel of our {aid Kingdom, concerning the Buti- 
© neſſes aforeſaid : So that the Buſineſs may not -by 
©any means remain undone for want of (uch Power 
© or by reaſon of the improvident Ele@ion of the 
* aforcſaid Knights, Citizens, and Burgefſes. But 
* We will not in any caſe you or any other Sheriff 
*of our ſaid Kingdom ſhall be elected ; And at 
©the Day and Place aforeſaid, the ſaid ElcCtion 
© made in the full County-Court, you ſhall certife 
* without Delay to Us in our Chancery, under your 
© Seal, and the Scals of them which ſhall be preſent 
© at that Election, ſending back unto Us the other 
* part of the Indenture aforeſaid affiled to theſe Pre- 

| © (ents, 
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* ſents, together with this Writ. Witneſs our Selt 
© at Weſtminſter. 

By this Writ we do not find that the Commons 
are called to be any part of the Common Conncel of 
the Kingdom, or of the Supream Court of Judicature, 
or to have any part of the Legiſlative Power, or to 
Conſult de arduis regni negotiis, of the Difficult Buſt- 
nefles of the Kingdom. The Writ only ſayes, the 
King would have Conference, and Treat with the Pre- 

| lates, Great men, and Peers: but not a Word of 
| Treating or Conference with the Commons The 
Houſe of Commons, which doth not miniſter an 
- | Oath, nor fine, nor impriſon any, but their own 
| Members (and that but of late in ſome Caſes) can- 
J not properly be ſaid to be a Court at all; much leſs 
| to bea part of the Supream Court, or higheſt Judi- 
3 | cature of the Kingdom. The conſtant Cuſtom, even 
» | *o this day, for the Members of the Houſe of Com- 
1 mons to ſtand bare, with their Hats in their Hands 
in the Preſence of the Lords, while the Lords fit co- 
vered at all Conferences, is a viſible Argument, that 
the Lords and Commons are not fellow-Commilſh- 
oners, or fellow-Counſcellors of the Kingdom. 
Ns The Duty of Knights, Citizens, and Burgefles, 
mentioned in the Writ, is only ad Faciendum, &- 
:F | Conſentiendum, to Perform and to Confent to ſuch 
at | things as ſhould be ordained by the Common Comncel 
on | f the Kingdom) there is not ſo much mentioned 
fe | 12 the Writ as a Power in the Commons to diſſent. 
ur | When a man is bound toappear ina Court of Juſtice, 
_ the words are, ad Faciendum & Recipiendum quod ei 
ner | £*" curtam mjungetur : which ſhews, that this Word 
Wy F aciendum is uſed asa Term in Law, to fignifie to 
ats, | £9 Obegience ; For this, we meet with a Precedent 
B 3 even 
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even as ancient as the Parliament-Writ it (elf. and it 
is concerning, Procecdings in Parliament 33 Ed. 1. 
Dominus Rex mandgvit vicecom* quod &c. ſummon Ni- 
colaum de Segrave, & ex parte Domini Regis firmiter 
& injungeret, quod eſſet cram Domino Rege in proximo 
Parl. &c. ad audiendum voluntatem ipfius Domini Re- 
gis Oc. Et ad factendum &- vecipiendum ulterius quod 
curia Domini Regis conſideraret in Premiſſis. <Our Lord 
< the King commands the Sheriff ro ſummon Nicho 
« 145 Segrave to appear before our Lord the King in the 
* next Parliament, to hear the Will of the Lord onr 
* King, himſclf,and to pertorm and receive what the 
* Kings Court ſhall turther conſider of the Premiles. 
Sir Edw. Coke, to prove the Clergy hath no Voice 
in Parliament, faith, that by the Words of their 
Writ, their Conſent was only to ſuch things as were or- 
dained by the Common Conncel of the Realm, If this Ar- 
gument of his be good, it will deny alſo Voices to 
the Commons in Parliamentsfor in their Writ are the 
{clt-ſame'Words, viz, to conſent to ſuch things as were 
ordained by the Common Comncel of the Kingdom. Six 
Edw. Coke concludes, that the Procuratores Cleri, have 
many times appeared in Parliament, as Spiritual Aſſiſt- 
ants, to Conſider, Conſult, and to Conſent , but never 
had Voice there 3 how they could Conſult and Con- 
{cnt without Voices he doth not ſhew : Though the 
Clergy (as he faith) ft appeared in Parliament, yet was 
it only ad conſentiendum, asI take it, and not ad fa- 
ciendum, tor the Word Faciendum 1s omitted i in their 
Writ 3 the cauſe, as I conceive is, the Clergy, though 
they were to aſſent, yet by reaſon of Clerical Exemp- 
tions, they were not required to Perform all the Or- 
dinances or Acts of Parliament. 
But ſome may think, though the Writ doth not 


expreſs a Calling of the Knights, Citizens, and | 


Bur- 


So NY mo, - 
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Burgeſles to be part of the Common Cozuncel of the 
Kingdom ; yet it ſuppoſeth it a thing granted, and 
not to be queſtioned, but that they are a part of the 
Common Councel. 

Indeed if their Writ had not mentioned the Call- 
ing of Prclates, Great men, and Peers to Councel, 
there might have been a little better colour for ſuch 
a Suppolition : but the truth is, ſuch a Suppoſition 
doth make the Writ it {clf vain and idle; for it is a 
ſenſeleſs thing to bid men aſſent to that which they 
have already ordained : fince Ordaining is an Aſſent- 
ing, and more than an Aſlcnting, 

For clearing, the meaning and ſenſe of the Writ,and 
Satisfaction of ſuch as think it impoſhble,but that the 
Commons of England have alwayes been a part of 
the Common Councel of the Kingdom, I (hall infilt upon 
theſe Points : 1, That anciently the Barons of England 
were the Common Councel of the Kingdom. 2. That un- 
til the time of Hey. 1. the Commons were not called 
to Parliament. 3. Though the Commons were called 
by Hen. 1. yet they were not conſtantly called, nor 
yet regularly cle&ted by Writ until Hen.3.time. 

For the firſt point, Mr. Cambden in his Britannia, 
doth teach us, that in the time of the Engliſh Saxons, 
and in the enſuing Age,a Parliament was called Commune 
Concilium, which was (faith he ) Preſentia Regis, Pre- 
latorum, Procerumque colleforum, the Preſence of the 
King, Prelates, and Peers afſembled 3 No mention of 
the Commons : the Prelates and Peers were all Barons. 

The Author of the Chronicle of the ——— 
Church of Lichfield, cited by M. Selden, nh 147 
faith, Poſtquam Rex Edvardus, &c. Concilio Bara- 
mm Anglie, &c, After King Edward was King 3 
by the Councel of the Barons of England, he revived a 

B 4 Law 
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Law which had lain aſleep threeſcore and ſeven years:and 
this Law was called the Law of St, Edward the King. 

In the ſame Chronicle it is faid, that Wil. the 
Conquerour, anno regni ſui quarto apud Londin”, had 
Concilium Baronum ſuorum, a Councel of his Barons. 
And of this Parliament it is,that his Son Her.1.ſpeaks, 
ſaying, T reſtore you the Laws of King Edward the Con- 
fe flor, with thoſe amendments wh. rewith my Father a- 
mended them by the Cornncel of his Barons, 

In the ith year, as Mr.Se/den thinks, of the Con- 
querour, was a Parliament, or Principam conventus, an 
Aſſembly ot Earis and Barons at Pinenden Heath in 
Kent, in the Cauſe between Lanfranke the Arch-biſhop 
of Canterbury , and Odo Earl of Kent, The King 
gAVC Commiſſion to G Godfs id, then Biſhop of Conſtance 
in Normandy, to repreſent His own Perſon for Hear- 
ing the Controverſie (as faith M. Lambard; ) and 
cauſed Egelrich, the Biltiop of Chicheſter, (an aged man, 
ſingularly commended for Skill in the Laws and 
Cuſtomes of the Realm _) to be brought thither in a 
Wagon tor his Aſſiſtance in Councel : Commanded 
Haymo the Sheriff of Kent, to ſummon the whole 
County to give in Evidence : three whole dayes 
ſpent in Debate : in the End Lanfrank and the Biſhop 
of Rocheſter were reſtored to the Poſſeſſion of Detling 
and other Lands which Odo had withholden. 

21 Eaw. 3, fol. 60, There 1s mention of a Parlia- 
Apud Seldn, cnt held under the{ame King William 

the Conquerour, wherein all the Biſhops 
of the Land, Earls and Þarons, made an Ordinance 
touching the Exemption of the Abby of Bury from the 
Biſhops of Norwich. 
* In the tenth year of the Conquerour, Epiſcopz, 
C Loneter, © Barones regni regia poteſtate ad univerſalem 
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Synodum pro cauſis audiendis &- tratandis convocati, 
faith the Book of Weſtminſter. , 

In the 2 year of lliam 2. there was a Parliament 
de cun(tis regni Principibus, another which had va 
quoſq regii Proceres: All the Peers of the Kingdom. ONT 

In the ſeventh year was a Parliament at Rocking- 
ham-Caſtle in Northamptonſhire. Epiſcopis, Abba- 
tibus cunCtiſque regni Principibus una coeuntibuc, 

A year or two after, the ſame King, de ſtat regni 
atiurius, &c. called thither, by the Command 
of bis Writ, the Biſhops, Abbots, and all the 
Peers of the Kingdom. 

At the iCoronation of Hen. 1. All the People of 
the Kingdom of England were called, and «,,,,, 
Laws were then made; but it was Per Com- 
mune Concilinum Baronum meorum, by the Common 
Councel of my Barons. 

In his third year, the Peers of the Kingdom were 
called without any mention of the Commons : Ry 
and another.a while after, conſenſu Comitum &> 
Baronum. by the conſent of Earls and Barons. 

F lorentius Wigornienſis ſaith, theſe are Statutes which 
Anſelme and all the other Biſhops in the Preſence of 
King Henry, by the aſſent of his Barons ordained : and 
in his tenth year, of Earls and Peers ; and in his 23. 
of Earls and Barons. In the year following, the ſame 
King held a Parliament, or great Councel, with His 
Barons Spiritual and Temporal. 

King, Hen. 2. in his tenth year, had a great Coun- 
cel or Parliament at Clarendon, which was an Aſſem- 
bly of Prelates and Peers, 

22 Hen. 2. faith Hovenden, was a great Coun- 
cel at Nottingham, and by the Common Councel of 
the Arch-biſhops, Biſhops, Earls and Barons, the King- 
dom 
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dom was divided into fix parts. And again, Hovenden 
ſaith, that the ſame King at Windſor ( apud Winde- 
ſhores ) Communi Concilio of Biſhops, Earls, and Ba- 
rons, divided England into four Parts. - And in his 
21 year a Parliament at Windſor of Biſhops, Earls, 
and Barons, And another of like Perſons at North- 
ampton. 
ing Richard 1. had a Parliament at Nottingham, 
in his fifth year, of Biſhops, Earls, and Barons : This 
Parliament laſted but four dayes, yet much was done 
in it : the firſt day the King difſeiſcth Gerard ds Can- 
vil of the Sheriftwick of Lzncoln, and Hwgh Bardolph 
of the Caſtle and Sherifwick of Tork, The ſecond 
day he required Judgment againſt his Brother Fohn, 
who was afterwards King : and Hugh de Novant 
Biſhop of Coventry. The third day was granted to the 
King of every Plow-land in England 2 s. Herequi- 
red alſo the third part of the Service of every Knights 
Fee for his Attendance into Normandy, and all the 
Wool! that year of the Monks Cifteaux, which, for 
that it was grievous and unſupportable,they tine for 
Money. The laſt day was for Hearing of Grievan- 
ces : and (o the Parliament brake up; And the ſame 
year held another at Northampton of the Nobles of the 
Realm. 
King, 7obn, in his fifth year, He and his Great men 
Selden. met, Rex & Magnates convenerunt : and the 
Roll-of that year hath Commune Concilizen 
Baronum Meorum, the Common Councel of my Ba- 
rons at Wincheſter. 
In the ſixth year of King Henry 3. the Nobles 


granted to the King, of every Knights Fee, two Marks 


an Silver. 
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In the ſeventh year he had a Parliament at Lon- 
don, an Aſſembly of Barons. In his thirteenth year 
an Aﬀembly ct the Lords at Weſtmin(ter. In his 
fifteenth year, of Nobles, both Spiritual and Tem- 
oral. 

F M. Par. ſaith, that 20 Fl, 3. Congregati ſunt Mag- 
nates ad colloquium de negotiis regni trattaturi, the 
Great men were called to confer and treat of the 
Buſineſs of the Kingdom. And at Merton, Our Lord 
the King granted, by the Conſent of his Great men, That 
hereafter Uſury ſhould not run againſt a Ward from the 


Death of his Anceſtor, 


21 Hen. 3. The King ſent his Royal Writs, com- 
manding all belonging to His Kingdom, that is to ſay, 
Arch-biſhops, Biſhops, Abbots, and Priors inſtalled, 
Earls and Barons, that they ſhould all meet at London, 
to treat of the King's Buſineſs touching the whole King- 
dom : and at the day prefixed, the whole multitude 
of the Nobles of the Kingdom met at London, faith 
Matt. Weſtminſter. 

In his 21 year, At the Requeſt, and by the Councel 
of the Lords, the Charters were confirmed. 

22 Hen. 3. At Wincheſter, the King ſent þis Royal 
Writs to Arch-biſhops, Biſhops, Priors, Earls and Ba- 
rons, to treat of Buſineſs concerning the whole King- 
dom, 

32 Hen. 3. The King commanded all the Nobility of 
the whole Kingdom to be called to treat of the State of 
His Kingdom. Matt. Weltm', 

49 Hen. 3. The King had a Treaty at Oxford 
with the Peers of the Kingdom. Mart. Weſtminſter, 

At a Parliament at Marlborough 55 Hen. 3. Sta- 
tutes were made by the Aſſent of Earls and Ba- 
rOnss 
Here 
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Here the Place of Bra&on, Chief Juſtice in this 
Kings time, is worth the obſerving; and the rather 
for that it is much inſiſted on of late, to make for 
Parliaments being above the King. The words in 
Bracton axe, The King hath a Superiour, God; alſo the 
Law by which he is made King, alſo his Court, vt. 
the Earls and Barons, The Court that was faid in 
thoſe days to be above the King, was a Court of 
Earls and Barons, not a word of th: Commons, or 
the repreſentative Body of the Kingdom being any 
part of the Superiour Court. Now for the true Senſe 
of Braffons words, how the Law, and the Court of 
Earls and Barons, are the Kings Superiours 3 they 
mult of Neceitity be underſtood to be Superiours, ſo 
far only as to adviſe, and diredt the King out of his 
own Grace and Good Will only : which appears 
plainly by the Words of Brafon himlelt, where, 
{peaking of the King, he reſolves thus, Nec poteſt ez 
neceſſitatem aliquis imponere quod injurtam ſuam corrigat 
& emendat, cum ſuperiorem nan habeat niſi Deum \ & 
ſatis ei erat ad pznam, qu14 Dominum expeitat ultorem., 
Nor can any man put a neceitity upon him to cor- 
rect and amend his Injury unleſs he will himſelf, 
tince he hath no Superiour but God 3 it will be (ut- 
h:tent Puniſhment tor him, to expect the Lord an 
Avenger. Here the {ame man, who ſpeaking accord- 
ing to {ome mens Opinion ſaith, the Law and Court 
of Earls and Barons are {uperiour to the King; in 
this place tells us himſelt, th: King hath no Superionr 
but God: the Difference is cafily reconciled ; accord- 
ing to the Diſtinction of the School-men, the King is 
free from the Coactive Power of Laws or Counſellors © - 
but may be ſubje& to their Direftive Power, according 
to his own Will : that is, God can only compell, 
but 
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but the Law and his Courts may adviſe Him. 

Rot. Parliament, 1 Hen. 4. nu. 79. the Commons 
expreſly affirm, Judgment in Parliament belongs to 
the King and Lords. | 

Theſe Precedents ſhew, that from the Conqueſt 
until a great part of Henry the Third's Reign (C in 
whoſe dayes it is thought the Writ tor Election of 
- Knights was framed ) which is about two hundred 
years, and above a third part of the time ſince the- 
Conqueſt, to our dayes, the Barons made the Par- 
liament or Common Councel of the Kingdom : under the 
name of Barons, not only the Earls, but the Biſhops 
alſo were Comprehcnded, for the Conquerour made 
the Biſhops Barons. Thercfore it is no ſuch great 
Wonder, that in the Writ we hnd the Lords only 
to be the Comnſellors, and the Commons Called only 
to perform and conſent to the Ordinances. 

Thoſe there be who ſecm to believe, that under 
the word Barons anciently the Lords of Court-Ba- 
rons were comprehended, and that they were Cal- 
led to Parliament 2s Barons, but it this could be 
proved to have been at any time true, yet thoſe 
Lords of Court-Barons were not the repreſentative 
Body of the Commons of England, except it can be 
alſo proved, that the Commons, or Free-holders 
of the Kingdom, choſe ſuch Lords of Court-Barons 
to be preſent in Parliament. The Lords of Manors 
came not at firſt by EleEtion of the People, as Sir 
Edw. Coke, treating, of the Inſtitution of Court-Ba- 
rons, reſolves us in theſe words : By th? Laws and 
Ordinances of ancient Kings, and eſpecially of King Al- 
fred, it appeareth, that the firſt Kings of this Realm 
had all the Lands of Evgland- in Demean; and les 
grand Manors and Royalties they reſerved to themſelves, 

ala 
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and of the remnant they, for the Defence of the Realm, 
enfeoffed the Barons of the Realm with ſuch Furiſdi- 
ion as the Court-Baron now hath. Coke's Inſtitutes, 
Firſt part, Fol. 58. 

Here, by the way, I cannot but note, that if the 
firſt Kings had all the Lands of England in Demean, as 
Sir Edw. Coke {aith they had z And if the firſt Kings 
were choſen by the People ( as many think they 
were ) then ſurely our Fore-fathers were a very 
bountiful ( if not a prodigal_) People, to give all the 
Lands of the whole Kingdom to their Kings, with 
Liberty for them to keep what they Hleaſed, and to 
give the Remainder to their Subjects, clogg'd and 
encumbred with a Condition to defend the Realm : 
Thisis but an ill fign of a limited Monarchy by origi- 
nal Conſtitution or Contract. But, to conclude the 
former point, Sir Edward Coke's Opinion is, that in 
the ancient Laws, under the name of Barons, were com- 
priſed all the Nobility. 

This Dodtrine of the Barons being the Common 
Councel doth diſpleaſe many, and is denied, as 
tending to the Diſparagement of the Commons,and 
to the Diſcredit and Confutation of their Opinion, 
who teach, that the Commons are aſſigned Councelloys 
to the King by the People; therefore I will call in -Mr. 
Pryn to help us with his Teſtimony : He in his Book 
of Treachery and Diſloyalty &c. proves,that before the 
Conqueſt, by the Laws of Edward the Confeſſor, 
cap. 17. The King by his Oaths was to do Fuftice by 
the Councel of the Nobles of his Realm. He alſo re- 
folves, that the Earls and Barons in Parliament are a- 
bove the King, and ought to bridle him, when he exorbi- 
tates from the Laws. He further tells us, the Peers and 
Prelates have oft tranſlated the Crown from the right Heir, 

| F, Ele- 
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I. Eleding and Crowning Edward, who was illegi- 
timate , and putting by Ethelred, the right Heir, after 
Edgars deceaſe. 

2, Eleciting and Crowning Canutus, a meer F9- 
reigner, in oppoſition to Edmund, the right Heir to King 
Ethelred. 

3. Harold and Hardiknute, both elefied Kings ſuc- 
ceſively without title; Edmund and Altred the right 
Heirs being diſpoſſeſſed. 

4. The Engliſh Nobility, upon the Death of Harold, 
enatted, that none of the Daniſh bloud ſhould any more 
reign over them. 

5. Edgar Etheling, who had beſt Title, was rejetied; 
and Harold elefied and crowned King. 

6, In the {ccond and third year of Edw. 2. the 
Peers and Nobles of the Land, ſeeing themſelves contemn- 
ed, entreated the King to manage the Afairs of the 
Kingdom by the Councel of his Barons. He gave bis Aſ- 
ſent, and ſware to ratifie what the Nobles ordained , 
and one of their Articles was, that He would thence- 
forward order all the Affairs of the Kingdom by the 
Comncel of his Clergy and Lords. 

7. William Rufus, finding the greateſt part of the 
Nobles againſt him, ſware to Lanfranke, that if they 
would chooſe him for King, be would abrogate their over- 
bard Laws. 

8, The Begining, faith Mr. Pryn, of the Charter 
of Hen. 1. is obſervable 3 Henry by the Grace of God, of 
England, 8c. Know ye, That by the Mercy of God and 
Common Councel of the Barons of the Kingdom, I am 
Crowned King. 

9. Maud the Empreſs, the right Heir, was put-by 
the Crown, by the Prelates and Barons, and Stephen 

Earl of Mortain, who had no good Tile, aſſembling the 


Biſh- 
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Biſhops and Peers; promiſing the amendment of the Laws 
according to all their Pleaſures and Liking, was by them 
all proclaimed King. 

10. Lewis of France Crowned King by the Barons, 
inſtead of King John. 

All theſe Teſtimonies from Mr. Pryn may (atisfie, 
that anciently the Barons were the Common Corncel, 
or Parliament of England. And if Mr. Pryn could 
have found ſo much Antiquity, and Proof for the 
Knights, Citizens, and Burgefles, bzing of the Com- 
mon Corncel ; 1 make no douht but we ſhould have 
heard from him in Capital Characters 3 but alas |! 
he meets not with {ſo much as theſe Names in thoſe 
elder Ages, He dares not ſay, the Barons were afſign- 
ed by the People, Comncellors to the King 3 for he 
tells us, every Baron in Parliament doth repreſent his 
own Perſon, and ſpeaketh in behalf of himſelf alone 3 
but in the Knights, Citizens, and Burgeſſes, are repre- 
ſented the Commons of the whole Realm : thexetore every 
one of the Commons hath a greater voice in Parliament 
thanthe greateſt Earl in England, Nevertheleſs Maſter 
Pryn will be very well content it we will admit 
and {ſwallow theſe Parliaments of Barons, for the re- 
preſentative Body of the Itingdom 3 and to that Pur- 
poſe he cites them, or to no Purpoſe at all. But to 
prove the Treachery and Diſloyalty of Popiſh Parli- 
aments, Prelates, and Peers, to their Kings : which is 
the main Point, that Maſter Pryn, by the Title of his 
Book is to make good, and to prove. 

As to the ſecond Point 3 which is, That untill the 
time of Hen, 1. the Commons were not called to 
Parliament : beſides, the general Silence of Antiqui- 
ty which never makes rhention of the Commons 
Coming to Parliament untill that time 3 our a 
ay 
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ſay, before his time only certain of the Nobility were 


caincd to Conſultation about the moſt important affairs 


of the State : He cauſed the Commons alſo to be aſſembled 
by Knights, Citizens, and, Burgeſſes of their own Ap- 
pointment : much to the ſame purpoſe writes Sir 
Walter Raleigh, laying, it is held that the Kings of 
England had no formal Parliaments till about the 18th 
year of King Hen. 1. For in bis Third year, for the 
Marriage of his Daughter, the King raiſed a Tax upon 
every Hide of Land, by the Advice of his Privy Councel 
alone. And the Subjects ( faith he _) ſoon after this 
Parliament was eſtabliſhed, began to ſtand upon Terms 
with their King, and drew from him by ſtrong hand, 
and their Swords, their Great Chartcr 3 it was after 
the eſtabliſhment of the Parliament, by colour of it, that 
they had ſo great Daring. It any delire to know the 
cauſe why Hen. 1. called the People to Parliament, it 
was upon no very good Occafion, if we believe Sir 
Walter Raleigh; The Grand Charter ({aith he.) was 
not originally granted Regally and freely, for King 
Hen. 1. did but uſurp the Kingdom, and therefore the 
better to ſecure himſelf againſt Robert his elder Brother, 
he flattered the People with thoſe Charters: yeazKing John 
that confirmed them,had tha like Reſpedt : for Arthur D. 
of Britain was the undoubted Heir of the Crown, upon 
whom John uſurped : ſo theſe Charters had their original 
from Kings de faQto, bit not de jure: and then atter- 
wards his Conclufon 1s, that the Great Charter þ:4 
firſt an obſcure Birth by VUſurpation, and was foſtered, and 
ewed to the World by Rebellion: in brict,the King call- 
ed the People to Parliament,and granted them Magna 
Charta, that they might confirm to him the Crown. 
The third Point conlitts of two parts; Firlt, that 
the Commons were not called to Parliament until 
GC Hen, 
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Hen. 3. dayes, this appzars by divers of the Prece- 
dents formerly cited, to prove that the Barons were 
the Common Councel. For though Hen. 1. called all 
the Prople of the Land to his Coronation, and apain 
in the 15. or 18. year of his Reign 3 yet alwayes he 
did not {03 neither many of thoſe Kings that did 
ſucceed him, as appearcth before. 

Secondly, For calling the Commons by Writ, I 
find it acknowledged in a Book, intituled, The Pri- 
vilege and Pradiice of Parliaments, in theſe words 3 In 
ancient times, after the King had ſummoned His Par- 
liament, innumerable multitudes of People did make 
their Acceſs thereunto, pretending that Privilege of 
Right to belong to them. But King Hen. 3. baving 
Experience of the Miſchief, and inconveniences by occa- 
fion of ſuch popular Confuſion, did take order that none 
might come to His Parliament but thoſe who were ſpeci- 
ally ſummoned, To this purpoſe it is obſerved by 
Malter Selden, that the firſt Writs we find accompanied 
with other Circumſtances of a Summons to Parliament, 
as well for the Commons as Lords, is in the 49 of 
Hen.3. In the like manner Maſter Cambden ſpeak- 
ing of the Dignity of Barons, hath theſe .Words: 
King Hen. 3. out of a great Multitude which were ſe- 
ditious and turbulent, called the very beſt by Writ o 
Summons to Parliament ; for he, after many Trouble 
and Vexations between the King himſelf, and Simon de 
Monefort, with other Barons \ and after appeaſed : did 
decree and ordain; That all thoſe Earls and Barons un 
to whom the King himſelf vouchſafed to direc Hi 
Writs of Summons ſhould come to his Parliament, ani 
no others: but that which be b:gan a little before hi 
Death, Edward 1. and his Succeſſors conſtantly ob 
ſerved and continued. The ſaid prudent King Ed = 
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ſummoned alwayes thoſe of ancient Families, that were 
moſt wiſe, to His Parliament ,, and omitted their Sons 
after their Death, if they were not anſwerable to their Pa- 
rents in Underſtanding. Alſo Mr. Cambden (,,11,, 
in another place ſaith, that in the time of 

Edw. 1. ſele men for Wiſdom and W/orth among the 
Gentry were called to Parliament, and their Poſterity 
omitted, if they were defedtive thercin. | 

As the power of ſending, Writs of Summons for 
Elections, was firſt exerciſed by Hen.3. fo ſuccceding, 
Kings did regulate the Elections upon ſuch Writs, as 
doth appear by ſeveral Statutes, which all ſpeak in 
the Name and Power of the Kings themſelves; for 
ſuch was the Language of our Fore-fathers, 

In 5 Ric. 2. c. 4. theſe be the words, The King 
IWilleth and Commandeth all Perſons which ſhall have 
Summons to come to Parliament : and every Perſon that 
doth abſent himſelf ( except he may reaſonably and ho- 
neſtly excuſe him to Our Lord the King ) ſhall be amer- 
ced, and otherwiſe puniſhed. | 

7 Hen. 4. c. 15, Our Lord the King, at the grievous 
complaint of his Commons, of the undue Eleftion of the 
Knights of Counties, ſometimes made of affe&ion of $hc- 
riffs, and otherwiſe againſt the Form of the Writs,to the 
great ſlander of the Counties, &c. Our Lord the King, 
willing therein to provide Remedy, by the Aſſent of the 
Lords and Commons, Hath Ordained, That Ele&ion 
ſhall be made in the full County-Court, and that all that 
be there preſent, as well Suitors as others, ſhall proceed to 
the Eledion freely, notwithſtanding any Requeſt, or Com- 
mand to the contrary. | | 

I 1, Hen.4.c.1. Our Lord the King Ordained, that 2 
Sheriff that maketh an undue Return, &c. ſhall incur the 
Penalty of a 100 |, to be paid to Our Lord the King, 
C2 I. FL 5. 


20 The Free-holders Grand Inqueſt. 


1 H:5.c. 1. Our Lord the King, by the Advice 
and Aﬀſſent of the Lords.and the ſpecial Inſtance and Re- 
gueſt of the Commons,Ordained, that the Knights of the 
Shire be not choſen, mnleſs thy be refiant within the 
Shire the day of the date of the Writ : and that Citi- 
zens and - Burgeſſes be reſfiant, dwelling, and free in 
the ſame Cities and Burroughs, and no others, in any 
wiſe, 

6 Hen. 6. c. 4. Our Lord the King, willing to pro- 
vide remedy for Knights choſen for Parliament, and She- 
riffs, Hath Ordained, that they ſhall have their An- 
ſwer, and traverſe to Inqueſt of Office found againſt 
them. 

S Hen. G6. c. 7. Whereas Eledions of Knights have 
been made by great Out-rages.and exceſſive number of Peo- 


ple, of which moſt part was of People of no value, wheteof | 
every of them pretend a Voice equivalent to Worthy | 


Knights and Eſquires, whereby Man-ſlaughters, Riots, 
and Diviſions among Gentlemen ſhall likely be : Our 
Lord the King hath ordained, That Knights of Shires 
be choſen by People dwelling in the Connties, every of 
them having Lands or Tenements to the value of 2 1. the 
year at the leaſt, and that he that ſhall be choſen, ſhall 
be dwelling and refiant within the Counties. 

10 H.6,Qur Lord the King ordained,zthat Knights 
be choſen by People dwelling, and having 2 1. by the year 
within the ſame County. 

11 H,6.c. 11. The King, willing to provide fer the 
Eaſe of them that come to the Parliaments and Counce's 
of the King by his commandment, hath ordained, that if 
any Aſſault or Fray be made on them that come to Par- 
liament, or other Comncel of the King 5; whe Party which 
made any ſuch Afﬀray or Aſſault.ſhall pay double Dama- 
ges, and maze Fine and Ranſom at the Kings Will; 
23 H. 6, 
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23 H.6.c.15. The King, conſidering the Statutes of 
1 H.5.c. 1. &8 Hen.6.c.7. and the Defaults of She- 
riffs in returning Knights, Citizens , and Burgeſſes, 
cxdained 

I. That the ſaid Statutes ſhould be duely kept. 

2. That the Sheriffs ſhall deliver Precepts to Mayors 
and Þailiffs to chuſe Citizens and Burgeſſes. 

3. The Penalty of 1001. for a Sheriff making an 
untrue Return concerning the electjon of Knights, Citizens 
and Burgeſſes. 

4. The Penalty of 40 |. for Mayors or Bailiffs, ma- 
king uttrue Returns. 

5. Due Elefion of Knights muſt be in the full Coun- 
ty-Court, between the Hours of Eight and Eleven before 


6. The Party muſt begin his Suit within 3 Moneths 


| after the Parliament began. 


7. Knights of the Shire ſhall be notable Knights of 
the Connty,or ſuch notable Eſquires,or Gentlemen born,of 
the ſaid Counties, as ſhall be able to be Knighes, and no 
man to be ſuch Knight which ftandeth in the Degree of a 
Teoman, and under. 

The laſt thing I obſerve in the Writ for Ele&tion 
of Members for Parliament, is, That by the expreſs 
words of the Writ, Citizens and Burgeſſes for the 
Parliament were eligible at the County-Court, as 
well as Knights of the Shire; and that not only Free- 
holders, but all others, whoſoever were preſent at 
the County-Court, had Voices in ſuch ElcCtions : See 
the Stat. 7 Hen. 4. Cap. 15. 

] have the longer inſifted on the Examination of 
the Writ,being the Power and Actions of the Houle of 
Commons are principally juſtihed by the Truſt which 
the Free-holders commit unto then by virtue of this 
Writ, C 3 : 
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1 would not be underſiood to determine what 
Power the Houſe of Commons doth; or may exer- 
ciſc it the Kivg pleaſe : I confine my (elf only to the 
Power in the Writ, Iam not ignorant that King 
Hen. 7. in the Cauſe of the Duke of Britain, and King 
Famcs in the Balineſs of the Palatinate, asked the 
Counccl of the Houſe of Commons ; and not only 
the Houſe of Commons, but every Subjc& in partt- 
cular by Duty and Allegiance, is bound to give his 
beſt Advice to his Sovereign, when he is thcught 
worthy to have his Councel asked, 

12 Edw. 3.n 10. 41 the Merchants of England 
were ſummoned by Writ to appear at Weſtminſter, in 
proper Perfon, to conferr upon great buſineſs concerning 


_ 


thoml(olves, 


tye King's Honour, the Salvation of the Realm, and of | 


In Feflages of publick Councel z# is obſerrable( (aith | 


Sir Rov. Cotton } that in ancient times the Kings 
of England, 4id citeriain the Commons with 
weighty Cauſes, thereby to apt and bind them to a readi- 


neſs of Charge, and the Commons to ſhun Expence have || 


warily ayoided to give Advice. 

1; Edw.3. The Lords and Commons were call- 
&d to conſult how the domeſtick Quict may be pre- 
{erved, the Marches of Scotland defended, and the 
Sea {ccured from Enetnies. The Peers and Com- 
mons [ aving apart conſulted, the Commons delt 
red Not to be charged to Councel of things of which 
they had no Cognifance;, de quettx ils n* ont p.as de Cognir 
ſance, 

21 Eqw. 3. Juſtice Thorp declaring to the Peers 
and Commons, that the French War began by their 
Advice: the Truce afier by their Aﬀent accepted, 
and now ended : the Kings Pleaſure was, to have 
| their 


Cotton. | 
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their Counſel in the Proſecution : the Commons, 
being commanded to afſemble themiſclves, and when 


. they ' were agreed, to give notice to the King, and 


the Lords of the Councel ; after tour days Confulta- 
tion, Humbly defire of the King that be would he advi- 
ſed therein by the Lords and others of more Experience 
than themſelves in ſuch Affairs. 

6 Ric. 2, The Parliament was called to conſult 
whether the King ſhould go in Perſon to reſcue 
Gaunt, or {end an Army. The Commons, after two 
daycs Debate, crave a Conference with the Lords, 
and Sir Thomas Puckering (their Speaker) protelts, 
that Cozncels for War did aptly belong to the King and 
His Lords, yet ſince the Commons were com- 
mandecd to give their Advice, they humbly wiſhed a 
Voyage by the King. 

7 Ric. 2. At the {econd Sefſhon, the Commons are 
willed to Adviſe upon View of Articles of Peace 
with the French, whether War or ſuch Amity ſhould 
be accepted 3 they modeſtly excuſe themſelves, as too 
weak to Counſel in ſo weighty Cauſes,But charged again, 
as they did tender their Honour and the Right of the 
King 3 they make their Anſwer, giving their Opint- 
ons, rather for Peace than War. 

For fuller Manifeſtation of what hath been faid 
touching the Calling, ElcEtion, and Power of the 
Commons in Parliament, it is bchooful to obſerve 
ſome Points d:livered by Sir Edw. Coke in his Trea- 
tiſe of the Juriſdiction of Parliaments where, 

Firſt, he fairly begins.and lays his Foundation,that 
the High Court of Parliament conſiſteth of the Kings Ma- 
je/ty fitting there, and of the three Eſt ates ; 

I. The Lords Spiritual, 
2. The Lords Temporal, 
C 4 3eAnd 
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3» And the Commons. 
Hence it is to be gathered, that truly and properly 
it cannot be called the High Court of Parliament, but 
whilſt the Kivg is fitting there in Perſon : ſo that 
the Queltion now a-days, whether the Parliament 


be above the King, is cither falſe or idle : falſe, if you | 


exclude, and idle if you include the King's Perſon 
in the word: Parliament : The caſe truly put, and 
" as it is meant, is, whether the three Eſtates, ( or, 
which is all one, the Lords and Commons ) afſem- 
bled in Parljament be above the King : and not 
whether the King with the three Eſtates be above 
the King : It appears alſo that they are much milta- 
ken, who reckon the King one of the three Eſtates, 
as Mr. Pryn, pag. 20. and many others do 3 for the 
thrce Eſtates make the Body, and the King is Capt, 
Principium, & Fins Parliamentor', as contefſeth Sir 
Edw. Coke, 

' Secondly, Sir Edw, Coke delivers, That certain it is, 
both Houſes at firſt ſate together, and that it appears in 
Edward the Third's time, the Lords and Commons ſate 
together, and the Commons had no continual Speaker, It 
he-mean, the Lords and Commons did fit, and Vote 
together in one Body, few there be that will believe 
it; becauſe the Commons never were wont to loſe, 
or forego any of their Liberties, or Privileges and 
for them to ſtand now with their Hats in their 
hands ( which is no Magiſtratical Poſture ) there, 
where they were wont to tit and Vote, is an altera- 


tion not imaginable to be endured by the Commons, | 


It may be, in former times, when the Commons had 
no conſtant Speaker, they were oft, and perhaps for 


the moſt part, in the ſame Chamber, and in the pre- - 


{ence of the Lords, to hear the Debates and Con- 
| | : $2 | {ul- 
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ſultations of the Great Comncel, but not to fit and 
Vote with them : for when the Commons were to 
Adviſe among themſclves, the Chapter-houſe of the 
Abby of Weſtminſter was oft-times their place to meet 
in, before they had a ſettled Houſe, apd their meet- 
ings not being very frequent, may be the reaſon, I 
conceive, why the name of the Houſe of Commons 
is not of {uch great Antiquity, or taken notice of 3 
but the Houſe of Lords was only called the Parlia- 
ment-Houſe : and the Treatiſe ealled, Modus tenen- 
di Parliamentum, {peaks of the Parliament 2s but of 
one Houle only. The Houſe, where now the Com- 
mons fit in Weſtminſter, is but of late Uſe, or Inſti- 
tution : for in Edward the Sixth's dayes it 
was a Chappel of the Colledge of St. Stephen, 
and had a Dean, Secular Canons, and Choriſts, who 
were the Kings Quire at his Palace at Weſtminſter, 
and at the diſſolution were tranſlated to the Kings 
Chappel at White-hall. 

Alſo I read, that Weſtminſter-hall being out of Re- 
pair, Ric. 2. cauſed a large Houſe to be builded be- 
twixt the Clock-tower and the Gate of the great 
old Hall in the midſt of the Palace Court : the Houſe 
was long and large, made of Timber, covered with 
Tiles, open on both ſides, that all might {ce and hear 
what was both ſaid and done : four thouſand Arch- 
ers of Cheſhire, which were the Kings own Guard, 
attended on that Houſe, and had houche a Court, and 
6 d. by the day. 

Thirdly, be ſaith, The Commons are to chuſe their 
Speaker, but ſeeing after their Choice the King may re- 
fuſe bim, the Uſe is ( as in the conge d' eflire of a Bi- 


Stow. 


* ſhop ) that the King doth name a Diſcreet, Learned man, 


whom the Commons Elef : when the Commons how 
cho. 
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choſen, the King may allow of his Excuſe, and Diſal- 
low him, as Sir John Popham was, ( faith his Mar- 
in.) 

n Fourthly, he informs us, That the firſt day of the 
Parliament four Fultices aſſiſtants, and two Civilians, 
( Maſters of the Chancery }) are appointed Receivers of 
Petitions, which are to be delivered within fix dayes fol- 
lowing : and ſix of the Nobility, and two Biſhops, calling 
to them the Kings Learned Councel, when need ſhould be, 
to be Tryers of the ſaid Petitions, whether they were rea- 
ſonable, good, and neceſſary to be offered and propounded 
to the Lords. He doth not ſay, that any-of the Com- 
mons were either Receivers, ar Tryers of Petitions : 
nor that the Petitions were to be propounded to 
Them, but to the Lords. 

Fifthly, he teacheth us, that « Knight, Citizen, or 
Burgeſs, cannot make a Proxy, becauſe he is Elefied, and 
Trujted by multitudes of People : here a Queſtion may 
be, whether a Committee, 1f it be Truſted to act any 
thing, be not a Proxy ? (ince he faith, the High Power 
of Parliament to be committed to a few, is holden to be 
againſt the Dignity of Parliaments , and that no ſuch 
Commiſſion ought to be granted. 

Sixthly, he ſaith, The King cannot take notice of any 
thing ſaid, or done in the Houſe of Commons, but by the 
Report of the Houſe, Surely, if the Commons fate 
with the Lords, and the King were preſent, He might 
take notice of what was done in His Preſence, And 
I read in Vowel, that the old Uſage was, that all the 
Degrees of Parliament ſate together, and every man that 
bad there to fpeak,, 4d it openly, before the King and 
bis whole Parliament. 

In the 35 Eliz. there was a Report,that the Com- 
mons were againſt the Subſidies, which was _ 

| tne 
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the Queen : whereupon, Sir Herry Knivet ſaid, Tt 
ſhould be a thing anſwerable at the Bar for any man to 
report any thing of Speeches, or Mattcrs done in the 
Houſe. Sir John Woolley liked the Motion of Secrecy 
except only the Yucen, from whom, he ſaid, there is no 
reaſon to keep any thing : And Sir Robert Cecil did 
allow, that the Councel of the Houſe ſhould be ſe- 
cretly kept, and nothing reported 1n malam partem. 
But, if the meaning be, that they might not report any 
thing done here to the Seen, be was altogether againſt 
tt, 

Seventhly, He voucheth an Inditement or Informa- 
tion in the Kings Bench againſt 39 of the Commons, for 
departing without Licenſe from Parliament, contrary to 
the Kings Inhibition : whereof ſix ſubmitted to their Fines, 
and Edmund Ployden pleaded, he remained continually 
from the beginning to the end of the Parliament : Note, 
he did not plead to the Juriſdiction of the Court of 
Kings Bench, but pleaded his conſtant Attendance 
in Parliament, which was an acknowledgment, and 
ſubmitting to the Juriſdiction of that Court : and 
had been an unpardonable betraying of the Privile- 
ges of Parliament by ſo learned a Lawyer, ifhis Caſe 
ought only tobe tryed in Parliament. 

Eighthly, he reſolves, that the Houſe of Lords in 
their Howſe have Power of Judicature, and the Com- 
mons in their Houſe : and both Houſes together. He 
brings Records to prove the Power of Judicature 
of both Houſcs together, but not of cither of them 
by it (elf, He cites the 33 Edw. 1. for the Judica- 
ture of both Houſes together : where Nicholas de 
Segrave was adjudged per Prelatos,Comites,& Barones, 
& alios de Concilio, by the Prelates, Earls and Barons, 
and others of the Councel. Here is no mention of 
the 
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the Judgment of the Commons. Others of the 
Councel, may mean, the Kings Privy Councel, or his 
Councel Learned in the Laws, which are called by 
their Writs to give Counſel 3 hut ſo are not the 
Commons. The Judgment it {elf faith, © Nicholas de 
< Sepraveconfeſſed his fault in Parliament, and ſub- 
« mitted himſelf to the Kings Will : thereupon the 
& King, willing to have the Advice of the Earls, Ba- 
& rons, Great men, and others of his Councel,cnjoyn- 
« ed them by the Homage, Fealty, and Allegiance 
« which they owed, that they ſhould faithfully coun- 
« {e] Him what Puniſhment (ſhould be inflicted for 
« ſucha Fa : who all, adviling diligently, ſay, That 
< ſuch a Fat deſeryes loſs of Lite and Members. 
Thus the Lords ( we ſee )did but Adviſe the King 
what Judgment to giveagainſt him that deſerted the 
Kings Camp, to fight a Duel in France. 

Ninthly, he faith, Of ater times, ſee divers notable 
Fudgments at the Proſecution of the Commons, by the 
Lords: where the Commons were Proſecutors, they 
were no Judges, but (as he terms them ) general In- 
quiſitors, 'or the Grand Inqueſt of the Kingdom. The 
Judgments hecites are but in King Fames his dayes, 
and no elder. 

Tenthly, alſo he tells us, of the Fudicature in the 
Houſe of Commons alone ; his molt ancient precedent 
is but in Queen Elizabeths Reign, of one Tho. Long, 
who gave the Mayor of Weltbury 10 1. to be elefied 
Burgeſs. | | 
 Eleyenthly, he hath a Section, entitled, The Houſe 
of Commons (to many Purpoſes ) a diſtin Court : and 
{aith, Nota, the Houſe of Commons to many Purpoſes, a 
diſtin Court : of thoſe many Purpoſes he tells but one, 
that is, #t ſes to adjourn it ſelf, Commiſſioners that 

| | =" 
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be but to examine Witnefſes, may Adjourn them- 
ſelves; yet are no Court, 

Twelfthly, he handles the Privileges of Parliament, 
where the great Wonder is, that this great Maſter of 
the Law, who hath been oft a Parliament-tman.could 
find no other, hor more Privileges of Parliament but 
one, and that is, Freedom from Arreſts : which, he 
faith, holds, unleſs in three caſes, Treaſon, Felony, and 
the Peace, And for this freedom from Arreſts, he citcs 
Antient Precedents for all thoſe in the Houſe of 
Lords, but he brings not one Precedent at all tor the 
Commons Freedom from Arreſts. 


_—— 


It is behooful for a Free-holder to conſider what 
Power 1s in the Houſe of Peers 3 for although the 
Free-holder have no Voice in the Election of the 
Lords, yet if the Power of that Houſe extend to 
make Ordinances that bind the Free-holders, it is ne- 
ceſſary for him to enquire what and whence that Pow- 
cr is, and how far it reacheth : The chiet Writ of 
Summons to the Peers was in theſe words, 


( AROLES Det Gratia &c. Reverendiſſimo in Chri- 

ſto patri G. eadem gratia Archiepiſcopo Cantuarien- 
fr, totius Anglie Primati & Metropolitano, ſalutem. 
Dia de adviſamento E+ aſſenſu Concilii noſtri, pro qui- 
buſdam arduis & urgentibus negotiis, Nos & ftatum &> 
defenſionem regni noſtri Anglie, & eccleſie Anglica- 
ne concernentibus, quoddam Parliamentum noſtrum apud 
W. &c. teneri ordinavimus, & ibidem vobiſcum, & cut 
ceteris Prelats, Magnatibus & Proceribus difti reghi 
noſtri Anglie colloquium habere, & traGatum : Vobis in 
fide, & diledfione quibus nobis tenemini firmiter injun- 
gendo 
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gendo mandamus, quod conſideratis dictorum negotiorum 
arduitate, & periculis imminentib:, ceſſ; ante quacunque 
excuſatione diciis die & loco perſonaliter interſitis. Nobiſ- 
cum @* cum ceteris Prelatis, Magnatibus, &* Procerib:s 
predify, ſuper diftis negotits tradaturi, veſtrumque con- 
cilium impenſuri, & hoc ſicut Nos & Honorem noſtrum 
ac ſalvationem regni predifti, ac eccleſie ſane, expedi- 
tionemque dictorum negotiorum diligitis, nullatenus omit- 
tatis, Premonentes Decanum &- Capitulum eccleſie veſtre 
Cantuarienſis, ac Archidiaconos, totumque Clerum veltre 
Dioceſis, quod idem Decanus & Archidiaconi in propriis 
perſonis ſuis, ac dium Capitulum per unum, idemqus 
Clerus per duos Procuratores idoneos, plenam & ſufficien- 
tem poteſtatem ab ipſis Capitulo & Clero habentes, predi- 
fs die & loco perſonaliter interſint, ad conſentiendum hiis 
que tunc ibidem de Commune Concilio ipfius Regni Noſtri, 
divina favente Clementia, contigetint ordinari. Teſte Me- 


ipſo apud Weſtm” &c. 


| i 2——pmt rreny by the Grace of God, &c. To the moſt 
Reverend Father in Chrift 1/7, by the ſame 
Grace Arch-biſhop of Canterbury, Primate and Me- 
tropolitan of all England, Health. Whereas by the 
Advice and Aſſent of our Councel, for certain difh- 
cult and urgent Buſineſſes concerning Us, the State, 
and Defence of Our Kingdom of England, and of 
the Engliſh Church : We have Ordained a certain 
Parliament of Ours to be holden at W. &c. and 
there to have Conference, and to treat with you the 
Prelates, Great men, and Peers of Our ſaid Kingdom. 
We ſiraitly Charge and Command, by the Faith 
and Love by which you are bound to Us, that con- 
ſidering the Difficulties of the Bulineſles aforeſaid, 
and the imminent Dangers, and ſetting afide all = 
cules , 
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cuſes, you be perſonally preſent at the Day and Place 
aforeſaid, to treat and give your Counſel concern- 
ing the ſaid Bulinefſes : And this, as you love Us 
and Our Honour, and the Sate-guard of the toreſaid 
Kingdom and Church, and the Expedition of the 
{aid Buſineſſes, you muſt no way omit. Forewarn- 
ing the Dean and Chapter of your Church of Can- 
terbury, and the Arch-deacons, and all the Clergy 
of your Dioceſe, that the ſame Dean, and the 


 Arch-deacon in their proper Perſons, and the ſaid 


Chapter by one, and the ſaid Clergy by two fit 
Proctors, having full and ſufficient Power from 
them the Chapter and Clergy, be perſonally pre- 
ſent at the foreſaid Day and Place, to Conſent to 
thoſe things, which then and there ſhall happen by 
the favour of God, to be Ordained by the Come 
mon Councel of our Kingdom. Witneſs our Self at 
Weltm, 


The ſame Form of Writ, mutatis mwtandis, con- 
cluding with, you muſt no way omit. Witneſs, &c. 
is to the Temporal Barons : But whereas the Spiri- 
tual Barons are required by the Faith and Love; the 
Temporal are required by their Allegiance or Ho- 
Mage. 

The Difference between the two Writs is, that the 
Lords are to Treat and to Give Cornſel , the Commons 
are to Perform and Conſent to what is ordained, 

By this Writ the Lords have a dzliberative or a 
conſultive Power to Treat, and give Counſel in difficult 
Buſineſſes : and ſo likewiſe have the Judges, Parons 
of the Exchequer, the Kings Councel, and the Ma- 
ſters of the Chancery, by their Writs. But over and 

belides this Power, the Lords do exerciſe a derifive 
or 
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or Judicial Power, which is not mentioned or found 
in their Writ. | : 

For the better Underſtanding of theſe two diffe- 
rent Powers, we muſt carefully note the diſtin&i- 
on between a Fudge and a Comnſellor in a Monat- 
chy : the ordinary Duty, or Office of a Tudge is to 
give Judgment, and to command in the Place of the 
King but the ordinary Duty of a Comnſellor is to 
adviſe the King what he himſelf ſhall do, or cauſe 
to be done : The Judge repreſents the Kings Perſon 
in bis abſence, the Counſellor in the Kings Preſence 
gives his Advice : Fudges by their Commiſſion or 
Inſtitution are limited their Charge arid Power, and 
in ſuch things they may judge, and cauſe their Judg- 
ments to be put in execution : But Cornſellors have 
no Power to command thejr Conſultations to be 
executed, for that were to take away the Sovereign- 
ty from their Prince, who-by his Wiſdom is to weigh 
the Advice of his Councel, and at liberty to reſolve 
according tothe Judgment of the wiſer part of his 
Councel, and not alwayes of the greater : In a word, 
regularly a Comncellor hath no Power but in the 
Kings Preſence, and a Fudge no Power but out of 
his Preſence; Theſe two Powers thus diſtinguiſhed, 
have yet ſuch Correſpondency, and there is fo near 
Afﬀinity between the Acts of judging and counſel- 
ling 3 that although the ordinary Power of the Judge 
is to give Judgment : yet by their Oath they are 
bound in Caules extraordinary, when the King 
pleaſeth to call them, to be his Counſcllors ; and on 


the other fide, although the proper work of a Coun- 


{cllor be only to make Report of his Advice to his 
Sovereign, yet many times for the Eaſe only, and by 
the Permiſſion of the King, Councellors are allowed 
to 
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to judge and command in Points wherein ordinarily 
they know the mind of the Prince and what they 
do is the a& of the Royal Power it (elf : for the 
Councel is alwaycs preſuppoſed to be united to 
the Perſon of the King, and therefore the Decrees 
of the Councel are ttyled, By the King in his Privy 
Conncel, 

To apply this Diſtinction to the Houſe of Peers : 
we find. originally they are called as Counſellors 
to the King, and ſo have only a delzberative Power 
ſpecified in their Writ, and therctore the Lords 
do only then properly perform the Duty for 
which they are called, when they are in the 
Kings Preſence, that He may have Conference and 
treat with them : the very Words of the Writ are, 
Nobiſcum ac cum Prelatis, Mignatibus & Proceribus 
prediftis ſuper didis negotiis tradaturi veſtrumque 
concilium 'impenſuri, with Us and with the Pre- 
lates, Great men and Peers, to treat and give 
your councel : the word Nobiſcum implieth plain- 
ly the Kings Preſence. It is a thing in reafon 
moſt abſurd, to make the King affent to the 
Judgments in Parliament, and allow Him no part 
in the Conſultation 3 this were to make the King 
a Subjet. Councel loſeth the name of Cornſel, 
and becomes 3 Command, if it put a Neceiſti- 
ty upon the King to follow it : fuch Imperious 
Councels, make thoſe that are but Counſellors 
in name to be Kings in Fact : and Kings them- 
| ſelves to be but Subjects, We read mm Sir Ro- 
bert Cotton, that towards the end of the Saxons, and 
the firſt times of the Norman Kings, Parliaments ſtood 
| in Cruſtom-grace fixed to Kafter, IVhitſontide, and 
Chriſtmas 5 and that at the Kings Court, or Palace, 
[D Par- 
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Parliaments ſate in the Preſence, or Privy Chamber : 
from whence he infers an Improbability to believe the 
King excluded His own Preſence, and unmannerly for 
Gueſts to bar him their Company who gave them their 
Entertainment, And although now a-days the Parli- 
ament ſitnot in the Court where the Kings houſhold 
remains, yet ſtill even to this day, to ſhew that Par- 
liaments are the Kings Gueſts, the Lord Steward of 
the Kings Houſhold keeps a ſtanding Table to enter- 
tain the Peers during the ſitting of Parliament 3 and 
he alone, or ſome from, or under him, as the Irea- 
ſurer, or Comptroller of the Kings Houſhold takes 
the Oaths of the Members of the Houſe of Commons 
the firſt day of the Parliament. 

Sir Richard Scroop Steward of the Houſhold Selden 
of our Sovercign Lord the King, by the Com- : 
mandment of the Lords fitting in full Parliament in 
the Great Chamber, put F. Lord Gomeniz and Vil- 
liam Weſton to anſwer ſeverally to Accuſations 
brought againlt them, | 

The Neccllity of the King's Preſence in Parliament, 
appears by the Deſire of Parliaments themſelves in 
former times 3 and the Practice of it Sir Kobert Cotton 
proves by ſeveral Precedents : whence he concludes, 
that in the Conſultations of State, and Deciſions of pri- 
vate Plaints, it is clear from all times, the King was 
not only preſent to adviſe, but to determine alſo. When- 
ſoever the King is preſent, all Power of judging, 
which 1s derived from Hz, ceaſeth : The Votes of the 
Lords may ſerve for matter of Advice, the final 
Judgment is only the Kings. Indeed, of late years, 
Queen Mary and Queen E!izabeth, by reaſon of their 
Sex, being not ſo fit for publick Aſſemblies, have 
brought them out of Uſe, by which means it is come 
to 
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to paſs, that many things which were in former 
times ated by Kings themſfclves. have of late been 
left to the Judgement of the Pecys 3 who, in Quality 
of Judges extraordinary, are permiticd tor the Eaſe 
of the King, and in his ab{cnce, to determine ſuch 
matters as arc prop:rly brought bctore the King 
Himſelf fitting in Perſon, aticnded. with His great 
Comncel of Prelates and Peers, And the Ordinances 
that are made there, receive their Eſftablithment et- 
ther from the Kings Preſence in Parlizment, where 
his Chair cf State is commonly placed 3 or at leaſt 
from the Confirmation of Him, who 1s all Courts, 
and in all Cauſes is Supreme Judge. All Judg- 
ment is by, or under Fim it cannot 52 without, 
much leſs againtt his Approbation. The RKirg ozely 
and none but He, if be were able, ſhould judge all 
Cauſes 3 ſaith Brafon, that ancient Chict Jultice in 
Hen. 3. tim, 

An ancient Precedent I mect with citcd by Maſtcr 
Selden,of a judicious Proceeding in a Criminal Cauſe 
of the Barons before the Conqueſt, whercin I obſerve 
the Kings Ill was,that the Lords ſhould be Judges, 
in the Cauſe wherein Himſe!f was a Party 3 and He 
ratified their Procceding : The caſe was thus, Earl 
Godwin having had a Trial bcfore th: Lords under 
King Hardicanzte, touching the Death cf 4ifred 
(Son to King Ethelbert, and Brother to him who 
was afterward Edward the Conf:ſſor) had fied out 
of England, and upon his Return, with hope of 
Edward the Confeſſor's Favour,he ſollicited the Lords 
to intercede for him with the King 3 who ( conſult- 
Ing together) brought Godwin with them before ghe 
King to obtain his Grace and Favour : But the King 
preſently, as ſoon as he beheld him, ſaid, Thor 
Dx. Traytor 
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Traytor Godwin, T do appeal thee of the Death of my 
Brother Altred whom thou haſt moſt Trayterongſy ſlain ; 
Then Godwin exculing it, anſwered, My Lord the 
King, may it pleaſe your Grace, I neither betrayed nor 
killed your Brother ,vohereof T put my ſelf upon the Fudg- 
ment of your Court : Then the King ſaid, Tow noble 
Lords, Earls, and Barons of the Land, who are my 
Liege men now gathered here together, and bave heard 
my Appeal, and Godwin's Anſwer, I will that in 
this Appeal between us, ye decree right Judgment, and 
do true Fuſtice. The Earls and Barons treating} of 
this among themſelves were of differing Judgments 3 
ſome {aid, that Godwin was never bound to the 
King, cither by Homage, Service, or Fealty, and 
therefore could not be his Traytor, and that he had 
not {lain Alfred with his own hands: others ſaid, 
that neither Earl nor Baron, nor any other Subje& 
of the King, could wage his war by Law againſt the 
King in his Appeal 3 but moſt wholly put him- 
fcl: into the Kings Mercy, and offer competent 
Amends. Then Leofric Conſul of Cheſter,a good man 

fore God and the World, ſaid, Earl Godwin, 
next to the King, is a man of the belt Parentage 
of all England, and he cannot deny,but that by his 
Counſel Alfred the Kings Brother was ſlain, therc- 
fore for my part I conſider, that He and his Son, 
and all we twelve Earls who are his Friends and Kinſ- 
men, do go humbly before the King, laden with ſo 
much Gold and Silver as each of ws can carry in out 
Arms, offering him That fir his Offence, and bum- 
bly praying for Pardon And he will pardon the Earl, 
ard taking his Homage and Fealty, will reſtore him 
a1 bi, Lands, All they in this torm lading them- 
{clves with Treaſure, and coming to the King, did 
ſhew 
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ſhew the Manner and Order of their Conlideration, 
to which, The King not willing to contradift, did ra- 
tifie all that they had judged. 

23 Hen. 2, In Lent there was an Afembly of all 
the Spiritual and Temporal Barons at WYe(tmin- 
fter, tor the determination of that great Con- 542m 
tention between Alfonſo King of Caſtile, and Sancho 
King of Navarre, touching divers Caſtles and Ter- 
ritories in Spain, which was by compriſe ſubmitted 
to the Judgment of the King of England. And 
The King, conſulting with bis Biſhops, Earls , 
and Barons determined it (as he ſaith) Himſelf in 
the firlt Perſon, in the Exemplitication of the Judg- 
ment. | 

2, Of King FJobn alſo, that great Controverlic 
touching, the Barony that 1/i11;am oft Moubyay claim- 
ed againſt I/;lliam of Stutvil, which had depended 
from the time of King Hen. 2. was ended by the 
Council of the Kingdom, and Will of the King : Con- 
cilio Regni, & Voluntate Regis. 

The Lords in Parliament adjudge William de We- 
ſton to Death for ſurrendring, Barwick Callle, 5,444, 
but for that Or Lord the King was not in- 
formed of the manner of the Judgment, the Con- 
ſtable of the Tower, Allen Bruxa,l was commanded 
ſafely to keep the faid William zentil he had other Com- 
mandment from our Lord the King. 4 Ric. 2. 

Alſo the Lords adjudged Fobn Lord of Gomentz 
for ſurrendring the Towns and Caſiles of Ar- 5,144, 
dee : and for that he was a Gentleman and 
Bannaret, and had ſerved the late King, He 
ſhould be beheaded, and for that our Lord the King 
was not informed of the manner of the Judgment, the 
Execution thereof ſhall be reſpited until our Lord the 

D 3 King 
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King ſhll be informed. It is commanded to the Con- 
(table of the Tower, ſafely to keep the ſaid John, un- 
til he bath othcr commandement from our Lord the 
King. 

In the caſe of Fen. Spencer Biſhop of Norwich, 
7 Ric. 2. who was accuſed for complying with the 
French, and other Failings 3 the Biſhop complained, 
what was done againſt him, did not paſs by the Al- 
{ent and Knowledpe of the Peers 3 whereupon it was 
ſaid in Parlizrmcnt, that The Cogniſance and Puniſhe 
ment of bis Offence did, of common Right, and ancient 
Cuſtom of the Realin of Evgland, ſolely and wholly be- 
Long to our Lord the King, and no other : Le Cogniſance 
&* Puniſſement de commune droit & auntienne cultome 
de Royalme de Englcterre, ſeul & per tout apperteine 
au Foy noſtre Seignierrr, & a nul autre. | 

In the cafe of the Lord de 1a Ware, the Judgment 
of the Loxds was. that he ſhould have place next after 
the Lord Willoughby of Erisbe, by conſent of all,ex- 
cept the Lord IYVindſir : and the Lord Keeper was re- 
quired to acquaint ber Majeſty with the Determination of 
the Peers, rand to know her Pleaſure concerning the 
ſame, 

The Inference from theſe Precedents, is, that the 
Deciſive ox Judicial Power exerciled in the Chamber 
of Peers, 1s mecrly derivative, and ſubſervient to the 
Supreme Power, which rclides in the King, and is 
grounded ſolely upon his grace and favour 3 for 
howſocver the Houſc of Commons do alledge their 
Power to be founded on the Principles of Nature, 
in that they are the Repreſentative Body of the 
Kingdom ( as they fay_) and fo being the whole, 
may take care, and have power by Nature to preſerve 


themſelves : yet the Houſe of Peers do not, nor can- 
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not make any ſuch the leaſt Pretence,fince thzre is 


no reaſon in Nature, why amongtt a company of 
men who are all qual, ſome few thould be picked 
out to be exalted above their Fellows, and have 
power to Govern thoſe who by Nature are their 
Companions, The difference between a Peer and a 
Commoner, 15 not by Natzre, but by the grace of the 
Prince: who creates Honours, and makes thoſe Ho- 
nours to be hereditary (whereas he might have gi. 
ven them for lite only, or during pleaſure, or good 
behaviour) and alſo annexeth to thoſe Honours the 
power of having Votes in Parliament, as heredita- 
ry Counſellors, furniſhed with ampler privileges 
than the Commons : All theſe Graces conferred up- 
on the Peers, are {o far from being derived from 
the Law of Nature, that they are contradictory and 
deſtructive of that natural Equality and Freedom 
of mankind, which many conceive to be the Foun- 
dation of the privileges and Liberties of the Houſe 
of Commons There is {o ſtropg an oppoſition be- 
tween the Liberties of Grace and Nature, that it had 
never been poſſible tor the two Houſes of Parliament 
to have ſiood together without mortal Enmity, and 
eternal Jarring, had they been raiſed upon ſuch op- 
polite Foundations : But the Truth is, the Liberties 
and Privileges of both Houſes have but one, and the 
ſelf-ſame Foundation, which is nothing elſe but the 
meer and ſole Grace of Kings. 

Taus much may ſerve to ſhew the Nature and 
Original of the deliberative and deciſive Power of 
the Peers of the Kingdom. 

The matter about which the deliberative power 
is converſant, is generally the Conſulting and Advi- 
D w (ing, 
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ſing upon any urgent Buſineſs which concerns the 
King, or Defence of the Kingdom : and more eſpeci- 
ally ſometimes in preparing new Laws; and this 
Power is grounded upon the Writ. 

The deciſive Power is exerciſed in giving Judg- 
ment in ſome difficult Caſes 3 but for this Power of 
the Peers, I hnd no Warrant in their Vrit. 

Whereas the Parliament is ttyled the Supreme Court, 
it muſt be underſtood properly of the King fitting 
in the Houſe of Peers in Perſon > and but impro- 
perly of the Lords without him : Every Supreme 
Court muit have the Supreme Power, and the Su- 
preme Power is alwayes Arbitrary ; tor that is Arbi- 
trary which hath no Superiour on Earth to controll 
it. The laſt Appeal in all Government, mult ill be 
to an Arbitrary Power, or elſe Appcals will be 
Infinitum, nevcr *at an end. The Legiſlative Power 
is an Arbitrary Power, for they arc termini convertibi- 
les. 

The main Queſtion in theſe our daycs is, Where 
this ' Power Legiſlative remains £ or 1s placed 3 upon 
conference of the Writs of Summons tor both Hou- 
ſes, with the Bodies and Titles of our Ancient Acts 
of Parliament, we (hall tind the Power of making 
Laws relts ſolely in the King, Some athrm, that a 
part of the Legiſkitive Power 15 in either of the Hou- 
{es; but beſides invincible reaſon from the Nature of 
Monarchy it {clf, which muſt have the Supreme 
Power Alone z the conſtant Antient Declaration of 
this Kingdom is againſt it. For howſoever of later 
years in the Titles and Bodies of our Acts of Parlia- 
ment it be not ſo particularly expreſſed who is the 
Author and Maker of our Laws, yet in almott all 
our elder Statutes it 1s preciſely exprefſed, that they 

are 
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are made by the King Himſelf : The general words 
uſed of later times, that Laws are made by Authori- 
ty of Parliament, axe particularly explained in former 
Statutes, to mean, That the King Ordains, the Lords 
Adviſe, the Commons Conſent, as by comparing the 
Writs with the Statutes that expound the Writs, will 
evidently appear. | 

Magna Charta begins thus, Henry by the Grace of 
Ged, Know ye, that WE of Our Meer and Free Will 
have given theſe Liberties. 

In the ſelf-ſame fiyle runs Charta de Forefta, and 
tells us the Author of it. 

The Statute de Scaccario 41 H.3. begins in thele 
words, The King, Commandeth,that all Bailiffs, She- 
riffs, and other Officers &c. And concerning the Juſti- 
ces of Cheſter, the King Willeth &c.. and again, He 
Commandeth the Treaſurer and Barons of the Exche- 
quer upon their Allegiance. | 

The Stat. of Marlborough, 52 Hen. 3. gocth thus : 
The King hath made theſe Ads, Ordinances, and Sta- 
tutes, which He Willeth to be obſerved of all his Sub- 
jeds, high and low. 

3 Edw. 1. The Title of this Statute is, Theſe are 
the ACTS of King EDWARD and after it follows, 
The KING hath Ordained theſe ACTS); and in the 
firſt Chapter, The King Forbiddeth and Command- 
eth, That none do Hurt, Damage, or Grievance to 
any Religious Man, or Perſon of the Church: and 
in the thirteenth Chapter, The King prohibiteth that 
none do Raviſh or take away by Force, any Maid with- 
in Ape. 

6 Edw. 1. It is ſaid, Our Sovereign Lord the 
King hath eſtabliſhed theſe Ats, commanding they be 
obſerved within his Realm : and in the fourteenth 

Chap. 
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Chap. the words are, The King of his ſpecial Grace 
granteth, that the City of London ſhall recover in an 
Aﬀſſiſe, Damage with the Land. 

The Stat. of Weſt. 2. faith, Our Lord the King 
hath ordained, that the Will of the Giver be obſerved : 
and in the 3 Chap. Our Lord the King hath ordain- 
ed, that a I/oman after the death of her Husband ſhall 
recover by a Writ of Entry. | 

The Stat. of ©z0 Warranto faith, Our Lord the 
King at his Parliament, of bis ſpecial Grace, and for 
Aﬀetiion which be beareth to his Prelates, Earls, and 
Barons, and others, hath granted, that they that have 
Eiberties by Preſcription ſhall enjoy them. 

In the Stat, de finibus Levatis, the Kings words 
are, Ie intending to provide Remedy in our Parliament, 
bave ordained, &c. | 

28 Exw. 1. c. 5. The King wills, that the Chan- 
cellor, and the Fuſtices of the Bench ſhall follow Him, 
fo that be may have at all times ſome near unto him that 
be learned in the Laws: and in Chap. 24. the words 
are, Our Lord the King, after fall Conference and De- 
bate had with bis Earls, Barons, Nobles, and other 
Great men, by their whole Conſent , hath ordain- 
ed, ©. 

The Stat. de Tallagio ( if any fuch Statute there 
be ) (peaks in the Kings Perſon No Officer of Ours 3 
No Tailage ſhall be taken by Us; We will and 
- Grant. 

i E4. 2, begins thus, Our Lord the King wil- 
teth and Commandeth. 

Toe Stat. of 9. the ſame King, ſaith, Our Lord the 
King, by the Aſſent of the Prelates, Earls, and other 
great States, hath Ordained. 


Io. Ed. 
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10 Edw. 2. It is provided by our Lord the King and 
by Fuſtices. 

The Stat, of Carlile ſaith, We have ſent our Command 
in writing firmly to be obſerved. 

1 Edw. 3.begins thus, King Edw. 3. at his Parlias 
ment at the requeſt of the Commonalty by their Petition 
before him, and bis Councel in Parliament, bath prant- 
ed, &c, and in the 5th Chap. The King willeth, 
that no man be charged to arm himſelf otherwiſe than 
he was wont. 

5 Ed. 3. Our Lord the King, at the Requeſt of his 
People, hath eſtabliſhed theſe thiags, which He Wills 
to be kept. 

9. Of the ſame King there is this Title, Our Lord 
the King by the Aſſent &c. and by the Advice of bis 
Comncel being there, hath ordained, &c. 

In his 10 year it is ſaid, Becayſe Our Lord King 
Edw. 3. hath received by the Complaint of th? Prelates, 
Earls, Barons, alſo at the ſhewing of the Knights of the 
Shires, and his Commons by their Petition put in his 
Parliament, &c. Hath ordained, by the Aſſent &c. at 
the Requeſt of the ſaid Knights and Commons, &c. 

The ſame year in another Parliament you may 
find, theſe be our Articles accorded by Our Lord the 
King, with the Aſſent, &c. at the Requeſt of the Knights 
of the Shires, and the Commons by their Petition put in 
the ſaid Parliament. 

In the year-book 22 Edw. 3. 3. pl. 25. It is ſaid, 
The King makes the Laws by the Aſſent of the Peers 
and Commons and not the Peers and Commons. 

The Stat. of 1 Ric, 2, hath this Beginning, Ri- 
chard the 2. by the Aſſent of the Prelates, Dukes. Earls 
and Barons, and at the Inftance and ſpecial Kequeſ? of 
the Commons, Ordained, 
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There being a Statute made 5 Ric. 2. C. 5. againſt 
Lollards., in the ncxt ycar the Commons Petition 
Him, Smpplient les Commons que come un eſtatute fuit 
fait, &c. The Commons beſeech, that whereas a Statute 
was made in the laſt Parliament, &c. which was ne- 
ver Aſſented to, or Granted by the Commons, but 
that which was done therein was done without their Aſ- 
fent, In this Petition the Commons acknowledge 
it a Statute, and {o call it, though they aſſented 
not to it. 

17 Rich. 2. nw. 44. The Commons deſire, ſome pur- 
ſuting to make a Law which they conceive hurtful to the 
Commonwealth \ that His Majeſty will not paſs it. 

As for the Parliaments in Hen. 4. Hen. 5. Hen. 6. 
Edw. 4. and Rich. 3. Reigns, the moli of them do 
agree in this one Title, Our Lord the King, by the 
Advice and Aſſent of bis Lords,and at the ſpecial In- 
ftance and Requeſt of the Commons, hath ordaincd. 
The Precedents in this Point are {o numerous, chat 
it were endleſs to cite them, 

The Statutes in Hen. 7. days do for the moſt part 
agree, both in the Titles and Bodies of the Acts, in 
theſe words: Our Lord the King by the Aſſent of 
the Lords Spiritual and Temporal, and the Commons in 
Parliament Aſſembled, and by the Authority of the ſame 
hath ordained. 

Unto this Kings time we find the Commons very 
often petitioning, but not petitioned unto, The firlt 
Petition made to the Commons that I meet 
with among the Statutes, is but in the middle 
of this King Hen. 7. Reign, which was ſo well ap- 
proved, that the Petition it (elf is turned into a 
Statute : It begins thus, To the Right Worſhipful 
Commons in this preſent Parliament Aſſembled : 
Sheweth 
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Sheweth to your Diſcreet Wiſdoms, the Wardens of the 
Fellowſhip of the Craft of Upholſters within London, 
8c. This Petition, though it be dirc&ed to the 
Commons in the Title; yet the Praycr of the Pett- 
tion is turned to the King, and not to the Com- 
mons 3 for it Concludes, Therefore it may pleaſe the 
Kings Highneſs, by the Advice of the Lords Spiritaal 
and Temporal, and bis Commons in Parliament, &C. 

Next for the Statutes of Hen. 8, they do molt part 
agree.both in their Titles,and the Bodics of the Acts, 
with thoſe of his Father King Hen. 7. 

Laſtly, in the Statutes of Edw. the 6. Q. Mary, 
Q. Elizabeth, K. James, and of our Sovercign Lord 
the King that now is, there is no mention made in 
their Titles of any Aſſent of Lords and Commons, 
or of any Ordaining by the King, bur only in gene- 
ral Terms it is ſaid, As made in Parliament : or 
thus, At the Parliament were Enadted : yet in the 
Bodies of many of theſe Acts of theſe latt Princes, 
there is ſometimes Mention made of Conſent of Lords 
and Commons.in thele or the like words : I: is Enatf- 
ed by the King, with the Aſſent of the Lords and Com- 
mons , Except only in the Statutes of our Lord King 
Charles,wherein there 1s no mention, that 1 can find, 
of any Conſent of the Loxds and Commons ; or 
Ordaining by the King : But the words arc, Be #t 
Enatied by Authority of Parliament : or clic, Be it 
Enafied by the King, the Lords Spiritual and Tempo- 
ral, and Commons , as it they were all Fellow-Com- 
miſſioners. 

Thus it appears,that even till the time of K.E4. 6. 
who lived but in our Fathers days, it was punCtual- 
ly expreſſed in every Kings Laws, that the Statutes & 
Ordinances were made by the King. And withal we 
may 


46 The Free-holders Grand Inqueſt. 


may ſee by what degrees the Styles, and Titles of 


Ads of Parliament have been varied, and to whoſe 
diſadvantage. The higher we look, the more ab- 
ſolute we find the Power of Kings in Ordaining 3 
nor do we mect with at firſt {o much as the 
Afent or Advice of the Lords mentioned, Nay, if 
we caſt our eye upon many Statutes of thoſe that be 
of moſt Antiquity, they will appear as if they were 
no Laws at all 3 but as if they had been made only 
to teach us, that the puniſhments of many Officers 
were left to the meer pleaſure of Kings. The puni- 
tive part of the Law, which gives all the Vigour 
and Binding Part to the Law, we find committed 
by the Statutes to the Kings meer Will and Pleaſure, 
as if there were no Law at all. I will offer a few 
Precedents to the Point, 

3 Edw. 1. c. 9. faith, That Sheriffs, Coroners, and 
Bayliffs, for concealing of Felonies ſhall make grievous 
Fines at the Kings Pleaſure. 

Chap. 13, Ordains, That ſuch as be found culpable 
of Raviſhing of Women, ſhall Fine at the Kings plea- 
{ure. 

Chap, 15. ſaith, The penalty for detaining a Priſon- 
er that is mainpernable, is a Fine at the Kings plea- 
ſure, or a grievous Amercement to the King \, and, he 
that ſhall take Reward for deliverance of ſuch, ſhall be 
at the Great Mercy of the King. 

Chap. 20. Offenders in Parks or Ponds ſhall make 
Fines at the Kings pleaſure. | 

Chap. 25. Committers of Champerty, and Extortio- 
ners are to be puniſhed at the Kings pleaſure. 

Chap. 31. Purveyors, not paying for what they take, 

ſhall be Grievoully puniſhed at the Kings plea- 
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Chap. 32. The King ſhall puniſh Grievouſly the 
Sheriff, and him that doth maintain Quarrels. 

Chap. 37. The King ſhall grant Attaint in Plea of 
Land where it ſhall ſeem to bim neceſſary. 

7. Edw. 1. faith, Ihereas of late, before certain Per- 
ſons deputed to treat upon Debates between Us and cer- 
tain Great Men, it was accorded. that in or next Par= 
liament Provifi»n ſhall be made by Us, and the common 
Aſſent of the Prelates, Earls, and Barons, that in all 
Parliaments for ever, every man ſhall come without 
Force and Armour, And now in our next Parliament 
the Prelates, Earls, Barons, and Commonalty have ſaid, 
That to US it belongeth, through Our Royal Sig- 
nory, ſtraitly to detend Force of Armour at all times, 
when it ſhall pleaſe Us, and to puniſh them which 
ſhall do otherwiſe, and hereunto they are bound ta 
Aid Us their Sovereign Lord at all Scafons when 
Need ſhall be. 

13 Edw. 1. Tahkers away of Nuns from religious 
Houſes, ifined at the Kings Will. 

If by the Default of the Lord that will not avoid the 
Dike, Uiderwoods, and Buſhes in High-wayes, Mur= 
der be done, the Lord ſhall make Fine at the Kings 
Pleaſure, 

28 Edw. 1. If a Gold-Smith be attainted for not 
Aſſaying, Touching, and Working Veſſels of Gold, be 
oy be puniſhed by a Ranſome at the Kings Plca- 

Ure., 

2, Hen. 4. The Commons defire they may have An- 
ſwer of their Petitions before the Gift of any Subſidy ; to 
which the King anſwers, He would confer with the 
Lords, and dv what ſhould be beſt according to their Ad- 
vice, and the laſt day of Parliament He gave this An- 
ſwer, That that manner of Doing ha4 nor becn Seen, 
nor 
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nor uſed in no time of his Progenitors or Predece(- 
ſors, that they ſhould have any Anſwer of their Petiti- 
ons, or Knowledge of it before they have ſhewed, and 
finiſhed all their other Buſineſs of Parliament, be it of any 
Grant, Buſineſs, or otherwiſe, and ther fire the King 
would not in any ways change the Good Cuſtoms 
and Uſages made and uſed of ancient Times. 

5 Hen. 4. C. 6. Whereas one Savage did beat and 
maim one Richard Chedder Eſquire, Menial Servant 
to Tho. Brook, Knight of the Shire for Somerſct-ſhire, 
the Statute ith, Savage ſhall make Fine and Ran- 
{om at the Kings Pleaſure. 

8 Hen. 4. It is faid, POTESTAS PRINCIPIS 
NON EST INCLUS A LEGIBUS, the Power of the 
Prince is not included in the Laws. 

13. Hen. 4. nu. 20, We read of a Reſtitution in 
Blood, and Lands of William Lafcnby, by the King, 
by the Aſſent of the Lords Spiritual, and Commons 3 
omitting the Lords Temporal. 

2 Hen. 5. in a Law made, there is a Clauſe, That 
it is the Kings Regality to grant or deny ſuch of thcir 
Petitions as pleaſeth himſelf. 

6 Hen. 6. C. 6, An Ordinance was made for to en- 
dure As long as it (hall pleaſe the King, 

11 Hen. 7. c. 1. hath this Law, © The King our 
© Sovereign Lord,calling to his Remembrancethe Du- 
© ty of Allegiance of his Subjects of this his Realm, 

© and that by reaſon of the ſame they are bound to 
* ſerve their Prince and Sovereign Lord for the time 
© being in his Wars, for the Detence of Him, and the 
* Land ,againſi every Rebellion,Power,and Might rear- 
©ed againſt him, and with him to enter and abide in 
* Service in Battcl, it Caſe ſo require; and that tor 
© the ſame Service, what Fortune ever tall by chance 
in 
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©1n the ſame Battcl, againſt the Mird and Will cf 
* the Prince (as in this Land ſome time paſt hath 
© been ſcen) that it is not reaſon2ble, but againſt 
* all Laws, Reaſon and good Conſcience, that the (aid 
© Subjects, going with their Sovercign Lord in Wars, 
* attending upon Him in His Perſon,or being in other 
* places by His Commandement within the Land. or 
* without, any thing thould loſe or forteit, tor doing 
* their true Duty and Service of Allegiance 3 Be ir 
© therefore Enacted, That no Perſon that ſhall attend 
© upon the King, and do Him true Service, (hzll be 
©attainted therefore of Treaſon, or any other Of- 
© fence by Act of Parliament, or otherwiſe. 

Alſo the 15 Chap. of the ſame year ſaith, * Where 
© every Subject by the Duty of his Allegiance.is bound- 
* en to Serve and Aflitt his Prince and Sovercign Lord 
*at all Scaſons,when need thall require. and bound to 
$ pive attendance upon his Royal Perſon, to defend 
*the fame when He ſhall fortune to go in Perſon in 
© War for Defence of the Realm, or againſt his Re- 
* bels and Enemies, for the Subduing and Reprelſting 
* of them and their malicious purple. 

Chriſtopher IYray, Serjeant at Law, choſen Speaker, 
13 Eliz. in his Speech to Her Majeſty, ſaid, that for 
the orderly Government of th: Commonyealch 
three things were neceſſary : 

I. Religion, 

2. Authority. 

3. Law, | . 
*By the firſt, ve are taught not only our Duty to God, 
*but to obey the Queen,& that not only in Temporals 
* but in Spirituals, in which Her Power is abſolute. 

Mr. Grivel in the 35 Eliz. laid in Parliament, He 
wiſhed not the making of many Laws + ſince the more we 
make, 


50 - The Þ ree-bolders Grand Inqueſt. 


make, the leſs Liberty we have our ſelves; Her Majeſty 
not being bound by them. 

For further proof that the Legiſlative Power is 
proper to the King, we may take notice, that in an- 
tient tinic, as Sir Edward Coke faith, All Ads of 
Parli:ment were in form of Petitions : it the Petitions 
wer? from the Commons, and the Anſwer of them 
te King's, It 15 calie thereby to judge who made 
thc act of Parlament : Allo Sir Fo. Glanvil affirms, 
C247 7N £01177 times the courſe of Petitioning the 
Kg W325 11S, The Lords and Speaker, either by Words 

, >referr'd their Petition to the King ; this then 
v5 c41., tre Bil of Commons, which being received 
| (4;;, part He received, part He put out, and part 
[t- ».274jied z for as i came from Him, it was drawn into 
2 +4::3ÞWs 

Allo it appears, that Proviſions, Ordinances, and 
”ro:{amations,, made heretofore out of Parliament, 
492 ben alwayes acknowledged for Laws and Sta- 
tutes : We have amongſt the printed Sta- 
tutes, one called the Statute of Ireland, da- 
ted at Weſtminſter, 9 Feb. 14 Hen, 3. which 
is nothing, but a Letter of the King to Gerard Son of 
Maurice Julitcer of Ireland. 

The Explanations of the Statute of Gloucelicr made 
by the King, and His Juſtices only, were reccived al- 
wayes for Statutes, and-are (till printed with them. 

Alſo the Statute made for the correCtiou of the 
twelfth Chaptcr of the Statute of Glouceſter, was 
Signed under the Great Seal, and {cnt tothe Ju- 
fiices of the Bench after the manner of a Writ Pa- 
tent, with a certain Writ cloſed, dated by the Kings 
hand ai Weſtminſter, 2 Maii 9 Edw. 1. requiring 
that they ſhould do and execute all and every thing Aa 

taine 
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tained in it, though the ſame do not accord with the 
Stat. of Glouceſter i all things. 

The Proviſions of Merton, made by the King at an 
Aſſembly of Prelates, and the greater part of the 
Earls and Barons, for the Coronation of the King, 
and his Queen Elenor, are in the Form of a Procla- 
mation.and begin, Proviſum eft in Curia Domini Regis 
apud Merton. 

19 Hen.z. a Provition was made, de afiſa preſen- 
tations, which was continued and allowed for a Law 
until the Stat. of Weſt.” 2. which provides the con- 
trary in expreſs words. 

In the old Statutes it is hard to diſtinguiſh what 
Laws were made by Kings i» Parliament, and what 
out of Parliament : when Kings called Peers only to 
Parliament, and of thoſe how many, or whom they 
pleaſed, (as it appears anciently they did _) it was 
no ealie matter to put a difference between a Coun- 
cel-Table and a Parliamcnt : or between a Procla- 
mation and a Statute : Yet it is moſt evident, that in 
old times there was a diſtinction between the Kings 
eſpecial or Privy Councel, and his Common Councel of 
the Kingdom : and His ſpecial Councel did fit with 
the Peers in Parliament, and were of great and cx- 
traordinary Authority there. 

In the Stat. of Weſtm. 1. it is ſaid, Theſe are the 
Afis of King Edw. 1. mad? at His firſt Parliament by 
His Councel, and by the Aſſent of Biſhops, Abbots, 
Priors, Earls, Barons, and all the Commonalty of the 
Realm. 

The Stat. of Aon Burrell hath theſe words : The 
King for bimſelf, and by His Councel, hath Ordained 
and Eſtabliſhed. 

E 2 In 
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In articulis ſuper Chartas, when the Great Charter 
was confirmed at the Requeſt of the Prelates, Earls, 
and Barons, are found theſe two provilions : 

1; Nevertheleſs the King and his Councel do not in- 
tend by reafon of this Statute to diminiſh the Kings Right. 

2, * Notwithſtanding all theſe things before-men- 
© tioned, or any part of them, both the King and his 
* Councel, and all they that were preſent, will and 
© intend, that the Right and Prerogative of His 
© Crown ſhall be ſaved to Himin alt things. 

The Stat. of Eſcheators hath this Title, At the Par- 
liament of our Sovereign Lord the King, By His Conncel 
it was agreed, and alſo by the King himſelf commanded. 

1 Ed. 3. where Magna Charta was confirmed, this 
Preamble is found, © At the requeſt of the Common- 
*alty, by their Petition made before the King and His 
* Councel in Parliament, by the Aﬀent of the Prglates, 
* Earls, and Barons, &c. 

The Statute made at York 9 Ed. 3. goeth thus: 
* Whereas the Knights, Citizens,and Burgeſſes deſired 
© Qur Sovereign Lord the King in His Parliament by 
* their Petition,6&&c. Our Sovereign Lord the King, 
* defiring the profit of his People, By the Aﬀent of 
© His Prelates, Earls, Barons, and other Nobles of His 
*Realm, and by the Advice of His Comncel being 
* there, Hath Ordained. 

25 Ed. 3. In the Statute of Purveyors, where 
the King, at the requeſt of the Lords and Commons, 


made a Declaration whct Offences ſhould be adjudged 


Treaſon: It is there further ſaid, if per-caſe any man 
ride Armed with Men of Arms againſt any other to ſlay 
him, or-rob Lim, Tt is not the Mind of the King or of 


his Councel, that in ſuch caſes it ſhall be ad- 


Juaged Treaſon. By this Statute it appears, that 
cven 
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even 1n the Caſe of Treaſon,which is the Kings own 
Cauſe, as, whereas a man doth compaſs or imagine 
the Death of our Lord the King, or a man do wage 
War againſt our Lord the King in His Realm, or be 
adherent to the Kings Enemies in His Realm, giving to 
them Aid ur Comfort in the Realm, or elſewhere ; in all 
thele caſcs it is the Kings Declaration only that takes 
it to be Treaſon: and though it be ſaid, that Difi- 
cult points of Treaſon ſhall be brought and ſhewed to 
the King, and his Parliament, yet it is ſaid, #t is the 
mind of the King and his Councel that determines 
what ſhall be adjudged Treaſon, and what Felony, or 
Treſpaſs. | 

27 Edw. 3. The Commons preſenting a Petition 
to thegKing, which the Kings Councel did millike, 
were content thereupon to amend and explain their 
Petition : the Petition hath theſe words, «< To their 
* molt redoubted Soverign Lord the King, praying 
* your ſaid Commons, that whereas they have prayed 
{him to be diſcharged of all manner of Articles of 


'the Eyre, &c. which Petition ſeemeth to his Comncel to 


be prejudicial unto him, and in Difinheriſon of his Crown 
if it were ſo generally granted, His ſaid Commons not 
willing nor deſiring to demand things of him. or of his 
Crown perpetually, as of Eſcheats, &c. But of Treſpaſ= 
ſes, Miſpriſions, Negligences, Ignorances, &c. 

And as in Parliaments the Kings Cuoncel were of 
Supereminent Power, {o out of Parliament Kings 
made great Ule of them. | 

King Edw. 1. tinding that Bogo de Clare was dif- 
charged of an Accuſation brought againſt him in Par- 
uament, commanded him nevertheleſs to appear be- 
fore him and his Councel, ad faciendum &+ reci- 
piendum quod per Regem & cues Concilium fuerit 

E 3 faci- 
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faciendum, and ſo procceded to the Examination of 
the whole Cauſe. & Edw. 1. | 

Edw. 3. In the Star-chamber ( which was the 
ancient Councel-table at Weſtminſter ) upon the 
complaint of Eliz. Audlcy, commanded Fames Aud- 
ley to appear before Hin and H;s Comncel ; and de- 
termined a Controveriie between them, touching 
Land containcd in her Jointure, Rot. clauſe de An. 41 
Ed. 3. 

Hen.5. In a Suit before Him and His Councel, For 
the Titles of the Manors of Serre and St. Lawrence in 
the Iſle of Thanet in Kent, took order for the Seque- 
ſtring the Profits till the Right were cried. 

Hen. 6. commanded the Juſtices of the Bench to 
ſtay the Arraignment of one Verney in Londgn, till 
they had other Commandment from Him and His 
Conncel, 3 4. Hen. 6G. rot. 37. in Banco. 

Edw. 4. and his Councel, in the Star-chamber 
heard the Cauſe of the Mafter and poor Brethren of 
Saint Leonards in Tork,, complaining that Sir Hugh 
Haſtings, and others, withdrew from them a great 
part of their Living, which contifted chiefly upon 
the having of a Thrave of Corn of every Plow-land 
within the Countics of York, Weſtmorland, Cumber- 
land, and Lancaſhire, Rot. pat. de ati. 8. Edw. 4 
part 3. memb. 14. x | 

Hen. 7. aid bis Councel, in the Star-chamber. de- 
creed, that Margery and Florence Becket (ſhould ſue no 
further in their cauſe againſt Alice Radley Widow, 
for Lands in Wolwich and Plumſted in Kent, fora(- 
much as the matter had been heard fir{t before the 
Councel of Edw. 4. after that before the Preſident of 
the Requelts of that King Hen. 7. and then laſtly 

before the Councel of the ſaid King, 1 H.7. 
P My In 
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In the time of Hen. 3. an Order or Previſion was 
made by the Kings Comncel, and it was pleaded at 
the Common Law in Bar to a Writ of Dower 3 the 
Plaintiffs Attorney could not deny it, and thereupon 
the Judgment was, zdeo ſine die.It ſcems in thoſe days 
an Order of the Kings Councel, was cither parcell 
of the Common Law, or above it. 

Alſo we may find, the Judges have had Regard, 
that before they would reſolve or give Judgment in 
new Caſes, they conſulted with the Kings Privy 
Councel. 

In the caſe of Adam Brabſon who was aſſaulted 
by R.IW. in the Preſence of the Jultices of Afſtiſe at 
Weſtminſter, the Judges would have the Advice of the 
Kings Councel : tor in a like Caſe, becauſe R. C. did 
ſtrike a Juror at Weſtminſter which paſſed againſt 
one of his Friends, It was adjudged by all the Coun- 
cel that bis right hand ſhould be cut off, and his Lands 


and Goods forfeited to the King. * 


Green and Thorp were ſent by the Judges to the 
Kings Councel, to demand of them whether by the 
Stat, of 14 Edw. 3. 16. a word may be amended 
in a Writ; and it was an{wered that a word may be 
well amended, although the Stat. ſpeaks but of a 
I.ctter or Syllable, 

In the Caſe of Sir Thomas Opgthred, who brought 
2 Formedon againſt a poor man and his Wife; they 
cameand yielded to the Demandant, which ſeemed 
{uſpitious to the Court 3 whereupon Judgment was 
{taid, and Thorp ſaid that in the like Cafe of Giles 
Blacket it was ſpoken of in Parliament, and we were 
commanded that when any like ſhould come we 
thould not go to Judgment without good Advice 3 
therefore the Judges Concluſion was, Sizes ar coun- 
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ſeil & comment ils toilent que nous devomis faire, nous 
volums faire,& autrement ment en ceſt caſe 3 {ue to the 
Councel, and as they will have us to do, we will 
doc and otherwiſe not in this Caſe, 39. Edw. 3. 

Thus we ſe the Judges themſelves were guided 
by the Kings Conncel, and yet the Opinions of 
Judges have guided the Lords in Parliament in 
Point of Law, 

All 'the Judges of the Realm, Barons of Ex- 
chequer, of the Quoifz the Kings learned Coun- 
cel, and the Civilians, Maſters of Chancery, are 
called Temporal Affiftants by Sir E4w. Coke, and 
though he deny them Voices in Parllament, yet he 
confeſſeth, that by their Writ they have power both 
to treat, and to pive Counſel. 1 cannot tind that 
the Lords have any other Power by their Writ : 
the Words of the Lords Writ are, That you be 
preſent with us the Prelates, Great men, and. Peers, 
to treat and give your Counſel ; Ihe Words of 
the Judges Writ are, That you be preſent with Us, 
and others of the Concnel (and ſometimes with Vs 
only ) to treat and give your Counſel. 

The Judges uſually joined in Committees with 
the Lords in all Parliaments, cven in Queen Eliz. 
Reign, until her 39th. Yearz and then upon the 
7th. of November, the Judges were appointed to 
attend the Lords, And whereas the Judges have 
liberty in the upper Houſe it (elf, upon leave given 
them by the L, Keeper, to cover themſelves, now at 
Committees they fit always uncovered, 

The Power of Judges in Parliament is beſt 
underſtood, if we conlider how the judicial Pow- 
cr of Peers hath been exerciſed in matter of Judi- 
cature; we may find it hath becn the Prectice, 
EE 1. I | that 


The Free-holders Grand Inqueſt. 57 


that though the Lords in the Kings Abſence give 
Judgment in Point of Law, yet they are to be 
dirccted and regulated by -the. Kings Judges, who 
are belt able to give Direction in the difhcult 
Points of the Law 3 which ordinarily are un- 
known to the Lords. And therefore, if any Er- 
rour be committed in the Kings Bench, which is 
the higheſt ordinary Court of Common Law in 
the Kingdom, that Errour muſt be redrefſed in 
Parliament, And the manner is, faith the Lord 
Chancellor Egerton, If a Writ of Errour be ſued 
in Parl. upon a Fudgment given by the Judges in the 
Kings Bench, the Lords of the higher Houſe alone, 
(without the Commons) are to examine the Errours, The 
Lords are to proceed according to the Law, and for 
their Judgments therein they are to be informed by the 
Advice and Councel of the Tudges, who are to inform 
them what the Law i, and to dire them in their 
Fudgment ; for the Lords are not to follow their own 
Diſcretion or Opinion otherwiſe. 

28 Hen. 6. the Commbns made Sute that W. de 
la Pool D. of Suffolk, ſhould be committed to Priſon 


for many Treaſons, and other Crimes , the Lords of 


the higher Houſe were doubtful what Anſwer to give, 
the Opinion of the Fudges was demanded, their Opini- 
on was, that he ought not to be committed, for that the 
Commons did not charge him with any particular Of- 


fence, but with general Reports and Slanders : this 


Opinion was allowed. 

31 Hen, 6, A Parliament being prorogued, in 
the Vacation the Speaker of the Houſe of Commons 
was condemned in a thouſand Pounds Damages in 
an Action of Treſpaſs, and committed to Priſon 
in Execution for the ſame: when the Parliament 
Was 
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was re-aſſemblcd, the Commons made Sute to the 
King and Lords, to have their Speaker delivered. 
The Lords demanded the Opinion of the Judges, 
whether he might be delivered out of Priſon by Pri- 
vilege of Parliament; upon the Judges Anſwer it 
was concluded, that the Speaker ſhozeld remain in Pri- 
fon according to the Law, notwithſtanding the Privilege 
of Parliament, and that he was Speaker , which Relo- 
Intion was declared to the Commons by Mpoyle the 
Eings Szrjeant at Law, and the Commons were com- 
manded in the Kings name by the Biſhop of Lincoln 
( in the abſence of the Arch-bilhop of Cantervzry, then 
Chanccllor ) to chuſe another Speaker. 

7 Hen. $. A Queltion was moved in Parliament, 
Whether Spiritzzal Perſons might be convented bzfore Tem- 
poral Judges fir Criminal Cauſes ? there Sir Fobn Fi- 
newx, and the other Judges delivered their Opinion, 
that they might and ought tole\ and their Opinion allow- 
ed and maintained by the King and Lords, and Dr. 
Standilh, who before had bolden the ſame Opinion, was 
delivered from the Biſhops. 

I find it atirmed, that in Cauſes which receive De- 
termination in the Houſe of Lords, the King hath no 
Vote at all, no more than in other Conrts of miniſterial 
Fuviſdiffion, True it is, the King hath no Vote at 
all, ii we underſtand by Vote a Voice among others : 
for he hath no partners with him in giving Judge- 
ment. But if by 29 Vote 15 meant He hath no Pow- 
cr tojudgez we dcfpoil him of his Sovereignty : 
It is the chict Mark of Supremacy to judge in the 
nigheſt Gaules, and lalt Appeals. This the Chil- 
dren of Tſrae! full viell underttood, when they peti- 
tioned for a King to judge them , if the dernier reſort 
be to the Lords alone, tten they have the Suprema- 
CY, 
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cy. But as Moſes by chuſing Elders to judge in: ſmall 
' Cauſes, did not thereby loſe his Authority to be 
Judge himſelf when he pleaſed, even in the ſmalleſt 
Matters 3 nwch leſs in the greateſt, which he reſer- 
ved to himſfelt: ſo Kings by delegating others to judge 
under them, do not hereby denude themſelves of a 
Power to judge when they think good. 

There is a DiſtinCtion of theſe times, that Kings 
themſelves may not judge, but they may ſee and look, to 
the Judges, that they give Judgment according to 
Law and for this Purpoſe only (as ſome ſay) Kings 
may ſometimes fit in the Courts of Juſtice. But it 
is not poſſible for Kings to ſee the Laws exe- 
cuted, except there be a Power in Kings both 
to judge when the Laws are ducly executed, and 
when not} as alſo to compell the Judges if they do 
not their Duty. Without ſuch Power a King 
ſitting in Courts is but a Mockery, and a Scorn to 
the Judges. And it this Power be allowed to Kings, 
then their Judgments are ſupream in all Courts; 
And indeed our Common Law to this purpoſe doth 
reſume'that the King hath all Laws within the Cabi- 
net of His Breaſt, in Scrinio pedoris, (faith Campton's 
Juriſdiction. 108. 

When ſeveral of our Statutes leave many things to 
the Pleaſure of the King, for us to interpret all thoſe 
Statutes of the J/+11 and Pleaſure of the Kings Jriltices, 
only.is to give an abſolute Arbitrary Power to the ju- 
ſtices in thoſe Caſes wherein we deny it to the King, 

The Statute of 5 Hen. 4, c. 2. makes a Difterence 
between thc King, and the Kings Jultices, in theſe 
words, Divers notorious Felons be indicted of divers 
Felonies, Murders, Rapes : and as well before the Kings 
Tuſtices, as before the King himſelf, arreigned of the 
ſame Felones. I read 
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I read, that in 4n. 1256. Hen. 3. fate in the Ex- 
ehequer, nl there ſet down Order for th: Appearance of 
Sheriffs, and bringing in their Accounts, there was 
five Marks ſet on every Sheriffs Head for a Fine, be- 
cauſe they had not diſtrained every Perſon that might 
diſpend fifteen pounds Lands by the Tear, to receive the 
Order of Knightiheod, according as the ſame Sheriffs 
were commanded. 

In Michaelmas Term, 1462. Edw. 4. ſate three 
days together in ope!t Court in the Kings _ 

For this Point there needs no further Proots, be- 
cauſe Mr. Pryn doth confeſs, that Kings the mc Ives 
bave ſate in Perſon in the Kings Bench, and ather Courts, 
and there given Fudgment, p. 32, Treachery and Dil- 
loyalty, &c. 

Notwithſtanding all that hath been faid for the 
Legiſlative and Judicial Power of Kings, Mr. Pry 
1s {o far from yielding the King a Power to make 
Laws, that he will not grant the King a Power 
to hinder a Law from being made that 1s, he 
allows Him not a Negative Voice in mot Calſcs, 
which is due to every other, even to the mean- 
eſt Member of the Houſe of Commons in his Judg- 
ment, 


To prove the King hath not a Negative Vaice, his 


main, and 1n Truth, his only Argument infitted on, 
is a Coronation-Oath, which is ſaid anciently ſome 
of our Kings of England have taken, wherein they 
grant to defend and proted the juſt Laws and Cuſtoms, 
which the Vulgar hath, or ſhall chuſe: Fuſtas Leges 
& Conſuetudines quas vulgus elegerit : hence Mr. 
Pry: concludes, that the King cannot deny any Law 
which the Lords and Commons ſhall make Choice 
of 3 tor {fo he will have v#lgis to fignihe, 

Though 
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Though neither our King, nor many of his Pre- 
deceſſors ever took this Oath, nor were bound to 
take it, for ought appears 3 yet we may admit that 
our King hath taken it; and anſwer, we may be 
confident, that neither the Biſhops, nor Privy 
Councel, nor Parliament, nor any other, whoſo- 
ever- they were, that framed or penn'd this Oath, 
ever intended in this word Vwlgus, the Commons in 
Parliament, much leſs the Lords : they. would ne- 
ver ſo much diſparage the Membres of Parltarmcnt, 
as to diſgrace them with a Title both baſe and 
falſe : it had been enough, if not too much, to have 
called them Populus, the People 3 but Vulgis the 
Vulgar, the rude multitude ( which hath the Epi- 
thet of Tpnobile'Vulgus ) is a word as dilhonoura- 
ble to the Compoſers of the Oath to give, or for 
the King to uſe, as for the Members of the Parlia- 
ment to receive; it being moſt falle: for the Pers 
cannot be Vrlpus, becauſe they arc the prime Per- 
ſons of the Kingdom : next, the Knights of the 
Shires are, or ought to be notable Knights, or x0- 
table Eſquires, or Gentlemen born in the Counties, as 
ſhall be able to beKnights : then the Citizens and Bur- 
gefles are to be moſt ſufficient, none of theſe can 
be Vulgus : cven thoſe Free-holders that chuſe 
Knights, are the belt and able(t men of their Coun- 
ties 3 there being for every Free-holder, above ten 
of the Common People to be found to be termed 
the Vulgar: Therefore it reſts that Vulgus mult 
hgnihe the vulgar or common People, and not the 
Lords and Commons. | 
But vow the Doubt will be, what the Com- 
mon People, or YVutgus,. out of Parliament, have to 
do to chule Laws ? The An{wer is calic and ready 
| there 
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there goeth before quas velgus, the Antecedent Con- + 
ſuetudines, that is, the Cuſtoms which the Vulgar bath, 
or ſhall chuſe. Do but obſerve the Nature of Cuſtom, 
and it is the Vulgus or Common People only who 
chuſe Cuſtoms : Common Uſage time out of mind 
creates a Cuſtom and the commoner an Uſage 
is, the ſtronger and the better is the Cuſtom : no 
where can ſo common an Uſage be found, as among 
the YVulgar,, who are (till the far greatelt part of 
every Multitude : if a Cuſtom be common through 
the whole Kingdom, it is all one with the Com- 
mon Law in England, which is faid to be Common 
Cuſtom. Thus in plain terms, to protect the Cuſtoms 
which the Vulgar chuſe, is to ſwear to prote& the Com- 
mon Laws of England. 

But grant that Yulgus in the Oath, lignifies Lords 
and Commons, and that Conſuetudines doth not fig- 
nihe Cuſtoms, but Statutes, ( as Mr. Pryn, for a de- 
{perate Shift affirms ) and let elegerit be the Future, 
or Preterperfe& Tenſe, even which Mr. Pryn pleaſe, 
yet it cannot exclude the Kings Negative Voice for 
as Conſuetudines goeth before quas wilgus, fo doth 
juftas ſtand before leges & conſuetudines : {o that not 
all Laws, but only all juſt Laws are meant. If the 
{ole Choice of the Lords and Commons did oblige 
the King to protect their Choice, without Power -_ 
ot Denial, what Need, or why is the Word juſtas 
put in, to raiſe a Scruple that ſome Laws may be 
unjuſt ? Mr. Pryn will not ſay that a Decree of a 
General Councel, or of a Pope is infallible, nor ( I 
think) a Bill of the Lords and Commons is infallible, 
juſt, and impoſhble to erre; it he do, Sir Edward 
Coke will tell him, that Parliaments have been utterly 
deceived, and that in caſes of greateſt Moment, even in 
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caſe of High Treaſon : and he calls the Statute of 11 
Hen. 7. an unjuſt and ftrange A&. Put it may be Mr. 
Pryn will confeſs, that Laws choſen by the Lords and 
Commons may be unjutt, {o that the Lords and Com- 
mons themſelves may be the Judges of what 15 juit 
or unjuſt, But where the King by Oath binds his 
Conſcience to prote@ juſt Laws, it concerns him to 
be (atished in his own Conſcicnice, that they be jull, 
and not by an implicit Faich, or blind Obcdiencc: 
no man can be ſo proper a Judge of the Juſtneſs of 
Laws, as he whoſe Soul mult lyc at the Stake for the 
Detence and Safeguard of them. 

efides, in this very Oath the King doth ſwear, 
to do equal and right Zuſtice and Diſcretion, in Mercy 
and Truth in all His fudgments : facies fieri in omni- 
bus judiciis tuis equan © retam juſtitiam & diſcreti- 
onem in Miſericordia &* Veritate: it we allow the 
King Diſcretion and Mercy in his Judgments, of Ne- 
cellity he mutt judge of the Juſtneſs of che 
Laws. 

Again, the clauſe of the Oath, quas vulgus ele- 
gerit, doth not mention the Aﬀenting unto, or grant- 
ing any new Laws, but of holding, proteing, and 
ſtrengthening with all bis Might, the juſt Laws that 
were already in Being : there were no necd of Might 
or Strength, if aſſcnting, to new Laws were there 
meant, 

Some may wonder, why there ſhonld be ſuch 
Labouring to deny the King a negative Voice, {ince a 
negative Voice is in it {lt fo poor a thing, that if 
a man had all the Negative Voices in the Kingdom, 
it would not make him a Kivg nor give him 
Power to make one Law : a Negative Voice is but a 
privative Power, that is, no Powcr at all to do or aft 
an 
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any thing but a Power only to hinder the Power 
of another. Negatives are of ſuch a malignant or 
deſtructive Nature, that if they have nothing elſe 
to deſtroy, they will, when they meet, deſtroy one 
another, which 1s the reaſon why two Negatives 
make an Affirmative, by deſtroying the Negation 
which did hinder the Affirmation. A King with a 
Negative Voice only, 1s but like a Syllogiſme of pure 
negative Propoſitions, which can conclude nothing; 
It muſt be an Afirmative Voice that makes both a 
King, and a Law, and without it there can be no 
imaginable Government. 
' The Reaſon is plain why the Kings Negative Voice 
is ſo eagerly oppoſed 3 for though it give the King 
no Power to do any thing 3 yet it gives him a Power 
to hinder others: though it cannot make him a King, 
yet it can help him to keep others from being Kings. 
For Concluſion of _this Diſcourſe of the negative 
Voice of the King, I (hall oppoſe the Judgment of a 
Chief Fuſtice of England, to the Opinion ot him that 
calls himſelf an ztter Barrifter of Lincolns Inn, and let 
others judge who 1s the better Lawyer of the two : 
the words are BraGon's, but concern Mr. Pryn to lay 
them to heart; Concerning the Charters and Deeds of 
Kings, the Fultices nor private men neither ought, nor 
can diſpute ; nor yet if there riſe a Donbt in the Kings 
Charter, can they interpret it ;, and in doubtful and ob- 
ſerre Points, or if a word contain two Senſes, the In- 
terpretation, and Will of our Lord the King us to be ex- 
pefted, ſeeing it is His part to interpret, who makes the 
Charter : full well Mr. Pryn knows, that when Bra- 
Fon writ, the Laws that were then made, and ftri- 
ved for, were called the Kings Charters, as Magna 
Charta, Charta de Forefta, and others: ſo that in 
Bra 
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Brafton s Judgricnt the King hath not only a Negative 
Voice to hinder, but an Affirmative, tomake a Law, 
which is a great dcal more than Maſter Prya will 
allow him. 

Not only the Law-maker. but al'o the ſole Fudge 
of the People is the King, in the Judgment of Brzton 3 
theſe arc his words : Kex & 11mm alins debet judicare, 
fi ſolus ad id- ſufficere poſſit, the King, and no other 
ought to judge, it He alone werc ablc. Much like 
the words of Bradon. (peaketi 1 Briton, where, after 
that he had ſhewcd that the King # the Vice-roy of 
God, and that he hath diſtributed his Charge ito 
ſundry portions, bccauſc He alone is not ſufficient 
to hear all Complaints of his Pcople, then he ad- 
deth theſe words, in the Perſon of the King : Now 
rolons que noſtre jariſdiction ſoit ſur touts Furiſdicti- 
ens, @c. We Will that Our Furiſdiftion be above all 
the Furiſdiiions of Our Realm, ſo as in all manner of 
Felonies, Treſpaſſes, Contracts, and in all other Actions 
Perſonal or Real, IWe have Power to yicld, or cauſe to 
be yielded, ſuch Ju dgments as do appertain with ut other 


Proceſs, whereſverer we know the right Truth as 


udges. 

Neither was this to be taken, faith Mr. Lambard, 
to bz mcant of the Kings Bench, where tire is only 
an imaginary preſence of His Perſor, but it muſt ne- 
ceſſarily be underliovod of a Juriſdiction remaining 
and left in the Kings Royal Budy and Breſt, diſtin 
from that of Hi;z B: nch, and other ordinary Courts \ be- 
cauſe he doth immediatcly attcr, {cvcrally {ct torth 
by them{clvcs, as well the Authority of the Kings 
Bench. as of the other Courts; 

And that this was no new-made Law, Mr, Lam- 
bi:d puts us in mind of a Saxon Law of King Ed- 

F gar's, 
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gars, Nemo in lite Regem appellato, &c, Let no man in 
Suit appeal unto the King, unleſs he cannot get Right at 
þome, but if that Right be too Heavy for him, then let 
him go to the King to have it eaſed. By which it may 
evidently appear, that even ſo many years ago there 
might be Appellation made to the Kings Perſon, when- 
ſoever the Cauſe ſhould enforce it. 

The very like Law in Effet is to be ſeen in the 
Laws of Canztus the Dane, ſometimes King of this 
Realm, out- of which Law Maſter Lambard gathers, 
' that the King himſelf had a High Comrt of Juſtice, 
wherein it ſeemeth He ſate in Perſon \ for the words be, 
Let him not ſeek to the King, and the ſame Court of 
the King did judge not only according to meer 
Right and Law, but alſo after Equity and good 
Conſcience. 

For the Cloſe, I ſhall end with the Suffrage of 
our late Antiquary Sir Henry Spelman, in his Gloſ- 
ſary, he ſaith, Omnis Regni Fuſtitia ſolius Regis eſt,&C. 
All Juſtice of the Kingdom is onely the Kings, and He 
alone, if He were able, ſhould adminiſter it , but that 
being impoſſible, He is forced to delegate it to Miniſters, 
whom he bounds by the limits of the Laws , the poſi- 
tive Laws are onely about Generals 3 in particular Ca- 
ſes, they are ſometimes too tri}, ſometimes too remiſs ; 
and ſo, oft Wrong inſtead of Right will be done, if we 
ftand to ſtri& Law : alſs Cauſes bard and difficult dai- 
ly ariſe, which are comprehended in no Law-books, in 
thoſe there is a neceſſity of running back, to the King, the 
Fountain of Juſtice, and the Vicegerent of God himſelf, 
who in the Commonwealth of the Fews took ſuch Cauſes 
to His own cogniſance, and left to Kings not only the Ex- 
ample of ſuch Juriſdifion, but the Prerogative alſo. 
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Of Privilege of Parliaments: 


\ N 7 Hat need all this ado, will ſome ſay, 


to (1ft out what is compriſed in the 
Writ for the Election of the Commons to 
Parliament, fince it 1s certain, though the 
Writ doth not, yet Privilege of Parliament 
gives ſufhicient Power for all Proceedings 
of the Two Houſes ? It is anſwered, that 
|; what ſlight Eſteem ſoever be made of the 
Writ, yet in all other caſes the Original 
Writ 1s the Foundation of the whole buſj- 
f neſs, or ation : and to vary in Subſtance 
fromthe Writ, makes a Nullity in the Cauſe, 
and the Proceedings thereupon: and where 
a Commiſſioner exerc:ſcth more Power 
than 1s warranted by his Commiſſion, eve- 
ry ſuch AQ is void, and in many Caſes 
puniſhable: yet we will lay aſtdethe Writ, 
and apply our ſelves to confider the Nature 
of Privilege of Parliament. The Task is 
the more difficult, for that we are not told 
what the number of Prizzleges are, or 
which they be ; ſome do think that as 
there be dormant Articles of Faith in the 
Roman Church, which are not yet decla- 
red ; fo there be likewiſe Privileges dor- 
mant in the Houſe of Commons, not yet 
F 3 re» 
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revealed, we muſt therefore be content in 
a generality to diſcourſe of the Quality or 
Condition of Privilege of Parliament, 
and to confine our fclves to theſe three 
points : ; 

1. That Privilege of Parliament gives no 
Power; but only helps to the execution of 
the Power given by the Writ. 

2. That the Free-holders by their EleCtt- 
ons give no Privilege, 

3. That Privilege of Parliament is the 
Gitt of the King. 

Firſt, The End or Scope of Privilege © 
Parliament 1s not to give any Power to do 
any Publick Act, not warranted by the 
Writ : but they are intended as Helps only 
to enable to the Performance of the Duty 
enjoyned , and fo are ſubſervient to the 
Power compriſed in the Writ : ForInſtance, 
the grand Privilege of Freedom from Arreſts 
doth not give any Power at all to the 
Houje of Commons to do any At; but by 
taking away from the Free-holders and 
other Subjects the Power of Arreſts, the 
Commons are the better inabled to attend 
the Service to which they are called by the 
King. 

i! many other Caſes the Servants, or 
' Miniſters of the King are privileged, and 
protected much 1n the ſame Nature. The 
SCTr- 
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Servants in Houſhold to the King may not 
be arreſted without ſpecial Licenſe: Alſo 
the Officers 'of the Kings Courts of Juſtice, 
having a Privilege not to be ſued in any 
other Court but where they ſerve and at- 
tend; and to this Purpoſe they are allowed 
a Writ of Privilege. Likewile all ſuch as ſerve 
the King in his Wars, as are imployed on 
Forreign Aﬀeairs for him, are protected trom 
Actions and Sutes. Nay the Kings Prote- 
tion deſcends to the privileging even of 
Laundreſſes, Nurſes, and Midwives, if they 
attend upon the Camp, as Sir Edward Coke 
faith, quia Lotrix, ſen Nutrix, ſeu obſtetrix. 
' Beſides the King protects his Debtors from 
Arreſts of the Subject till his own Debts be 

aid. 
: Theſe ſorts of Protections are Privileges 
the Common Law takes Notice of, and 
allows : and hath ſeveral Diltinftions of 
them and ſome are Protejons, quia profe- 
Furus, and others are, quia moraturns : 
ſome are with a Clauſe of Volums tor Stay 
of Suits: others with a Clauſe of Nolumus 
for the Safety of mens Perſons, Servants, 
and Goods: and the Kings Writs do vary 
herein according to the Nature of the Bu- 

finels. 
But none of theſe Privileges or Protecti- 
ons do give any Power; they are not po- 
F 3 ſnive 
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ſitive, but privative ; they take away and 
deprive the Subje& of the Power, or L1- 
berty to arreſt, or ſue, in ſome caſes only; 
no ProteQion or Privilege doth defend in 
point of Treaſor, Felony, or Breach of the 
Peace : Privileges are directly contrary to 
the Law, for otherwiſe they ſhould not be 
Privileges, and they are to be interpreted 
in the ſtricteſt manner, as being odiows and 
contrary to Law : we ſee the Uſe of Privi- 
leges; they do but ſerve as a Diſpenſation 
againlt Law, intended originally, and prin- 
cipally for the expediting of the Kings Buli- 
neſs; though ſecondarily, and by accident ' 
there do ſometimes redound a Benefit by 
them to the Parties themſelves that are pro- 
tected. Strictly, and properly every Privi- 
lege muſt be againſt a publick or common 
Law, for there is no Uſe or Need of a pri- 
vate Law to protect, where there is no pub- 
lick Law'to the contrary : Favoursand Gra- 
ces which are onely beſides, and not againſt 
the Law, do not properly go under the 
name of Privileges, though common Uſe 
do not diſtinguiſh them : I know no other 
Privilege that can be truly fo called, and 
to belong to the Houſe of Commons, which 
1s ſo vaſt and great, as this Privilege of 
their Perſons, Servants, and Goods : this 
being indeed againſt the Common L 
2 an 
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and doth concern the whole Kingdom to 
take notice of it, if they muſt be bound 
by it. 

7 Touching: this grand Privilege of Free- 
dom from Arreſts, I read, that in the 33 
Her..8. the Commons did not proceed to 
the Puniſhment of Offenders for the breach 
of it, until the Lords referred the Puniſh- 
ment thereof ta the Lower Houſe. The 
Caſe is thus reported, George Ferrers Gen- 
tleman, Servant to the King, and Burgeſs 
for Phmouth, going to the Parliament-Houſe 
was arreſted in London, by Proceſs out of 
the Kings Bench for Debt, wherein he had 
before | as condemned as Surety for one 
Welden, at the Sute of one White : which 
Arreſt, ſignified to Sir Thomas Moyl, Speaker, 
and to the reſt; the Serjeant ( called Saint- 
Jobns) was ſent to the Counter in Bread- 

ſtreet to demand Ferrers: The Officer of the 
| Counter refuſed todeliver him, and gave the 
Serjeant ſuch ill Language, that they fall ta 
an Aﬀray : the Sheriff coming, taketh the 
Officers part, the Serjeant returned without 
the Priſoner : This being related to the 
Speaker and Burgeſles, they would'ſit no 
more without their Burgeſs; and riling, re- 
paired to the Upper Houſe, where the Caſe 
was declared by the Speaker before Sir Tho- 
mas Andley Chancellor, and the- Lords and 
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Judges there aflembled, who judging the 
Conteript to be very great, referred the Pu- 
niſhment thereof to the Houſe of Commons it 
ft: 

This Privilege of Freedom from Arreſts 
is the only Privilege which Sir Edward 
Coke tinds to belong to the Houſe of Com- 
mons; he cannot, or at lea{t he doth not, 
ſo much as name any other in his Section of 
the Privileges of Parliament: neither doth 
he bring ſo much as one Precedent for the 
Proof of this one Privilege for the Houfe 
of Commons 3 which may cauſe a Doubt 
that this fole Privilege 1s not ſo clear as ma- 
ny do imagine. For in a Parliament in the 
27 Eliz. Richard Ccke, a Member, being 
ſerved with a Subpera of Chancery, the Lord 
Chancellor thought the Houſe had no ſuch Pri- 
vilege for Subpena's as they pretended ; nei- 
ther would he allow of any Precedents of 
the Houſe committed unto them, formerly 
uſed in that Behalf, unleſs the Houſe of 
Commons could alſo prove the ſame to 
have been likewiſe thereupon allowed, 
and ratified alſo by Precedents 1n the Court 
of Chancery. C.- 

In the 39 of Eliz. Sir Edw. Hobby, and Mr. 
Broeraze, Attorney of the Dutchy, were ſent 
by the Houſe to the Lord Keeper, in the name 
of the whole Houſe, to require his Lordfhipto 
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revoke two Writs of Subpena's, which were 
ſerved upon M. Th.K nevit, a Member of the 
Houſe, ſince the Beginning of Parliament. 
The Lord Keeper demanded of them whe- 
ther they were appointed by any adviſed 
Confideration of the Houle, to deliver this 
Meſlage unto him with the word Required, 
in ſuch manner as they had done, or no : 
they anſwered his Lordſhip, yea: his Lord- 
{hip then ſaid, as he thought reverently and 
honourably of the Houſe, and of their Li- 
berties, and Privileges of the ſame, fo to 
revoke the ſaid Subpena's in that ſort, was to 
reſtrain Fler Majeſty in Her greateſt Power, 
which is, Juſtice in the Place wherein he ſerveth 
under Her, and therefore he concluded, As 
they had required him torevoke his Writ, fo 
he did require to deliberate. 

Upon the 22 of February, being Wedneſ- 
day, 18 Eliz. Report was made by Mr. At- 
rorney of the Dutchy, upon the Committee, 
for the delivering of one Mr. Hall's man; 
that the Committee found #0 Precedent for 
ſetting at large by the Mace any Perſon in Ar- 
reſt but only by Writ, and that by divers 
Precedents of Records peruſcd by the ſaid 
Committee, 1t appeareth that every Knight, 
Citizen, or Burgeſs, which doth require Pri- 
vilege, hath uſed in that caſe to take a 
Corporal Oath before the Lord Chancel- 
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lor, or Lord Keeper, that the party for 
whom ſuch Writ is prayed, Came up with 
him, and was. his Servant at the time of the 
Arreſt made. Thereupon M. Hall was mo- 
ved by the Houſe to repair to the Lord 
Keeper, and make Oath, and then take a 
Warrant for a Writ of Privilege for his Ser- 
vant. 
It is accounted by ſome to be a Privi- 
lege of Parliament to have pawer to Exa- 
mine Miſdemeanours of Courts of Juſtice,and 
Officers of State : yet there 1s not the mean- 
eft Subject but hath liberty, upan juſtcauſe, 
to —_— the miſdemeanour of any Court 
or Officer, if he ſuffer by them; there is no 
Law againſt him for ſo doing ; ſo that this 
cannot properly be called a Privilege, be- 
cauſe it is not againſt any publick Law : It 
hath been eſteemed a great Favour of Prin- 
ces to permit ſuch Examinations: For,when 
the Lords were diſpleaſed with the Great- 
nels of Pierce Gaveſton, it 1s ſaid, that in 
the next Parliament, the whole Aſſembly ob- 
tain of the King to draw Articles of their 
Grievances, which they did. Two of which 
Articles were, Firſt, that al/ Strangers ſhould 
be baniſhed the Court and Kingdom : of which 
Gaveſton was one. Secondly, that the buſt- 
neſs of the State ſhould be treated of by the 
Conncel of the Clergy and Nobles. 
[n 
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In the Reign of King Herry the ſixth, . 
. one Mortimer, an Inſtrument of the Duke 
of York, by promiſing the Kentiſh men a 
Reformation, and freedom from Taxation#, 
wrought with the people, that they drew 
to a Head, and made this Mortizer( other- 
wiſe Jack Cade) their Leader : who ſtyled 
himſelf Captain Merd-all ; He preſents to 
the Parliament the Complaints of the Com- 
mons, and he petitions that the Duke of 
York and ſome other Lords might be receiv- 
ed by the King into favour, by, the undue 
Practices of Suffolk and his Complices, com- 
manded from his Preſence 3 and that all 
their Oppoſites might be baniſhed the 
Court, and put from their Offices, and that 
there might be a general amotion of cor- 
rupt Officers: Theſe Petitions are ſent from 
the Lower Houſe to the Upper, and from 
thence committed to the Lords of the Kings 
Privy Conncel, who, having examined the 
articulars, explode them as frivolons, and 
the Authors of them to be preſumptuous Re- 
bels. 
Concerning Liberty, or freedom of Speech, 
I find, that at a Parliament at Black Friars 
inthe 14 of Henry the Eighth, Sir Tho. More 
being choſen Speaker of the Houſe of Com- 
mons: He ff diſabled himſelf, and then pe- 
titioned the King, that if in Communication 
| | and 
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and Reaſoning, any man in ihe Commons Houſe 
ſhould ſpeak more largely than of Duty they . 
onght to do, that all ſachOff ences ſhould be par- 
*doned, and to be entred of Record; which was 


granted, It 1s obſervable in this Petition, 
that Liberty or Freedom of Specch is not a 
Power for men to ſpeak what they will, or 
pleaſe, in Parliament; but a Privilzge not 
tobe puniſhed, but pardoned fo: the Offence 
of ſpeaking more largely than in Duty ought to 
be; which in an equitable Conſtruction mult 


be underſtood of rath, unadviſed, ignorant, 


a1 negligent Eſcapes, and Slips in Speech : 
and not for wilful, malicious Offences in 
that kind; And then the Pardon ofthe King 
was deſired to be upon Record, that it might 
be pleaded in Bar to all Actions. And it 
ſcemeth that Ryc. Strood and his Complices, 
were not thought ſufficiently protected: for 
their free Spcech in Parliament, unleſs their 
Pardon were confirmed by the King in Par- 
lament; for there is aprinted Statrre tothat 
Pu: poſe in Her. Erghth's time. 

Touching the freedom of Speech, the Com- 
mons were warned in Q. Eliz. days not to 
meddle wich the @ueens Perſon, the State, or 
Church-government, [1 hertime the Diſcipline 
of the Chuich was fo (tiict, that the Litary 
was read every morning inthe Houſe of Com- 
nz9ns, during the Parliament, and when the 
Com- 


—_ 
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Commons firſt ordered to have a Faſt i» the 
Temple, upon a Stmrday, the Queen hindred tt. 

21 Jan Saturday,23 Eliz.the Caſe is thusre- 
ported : Mr. Paul Wentworth moveth for a 
Publick ſet Faſt, and for a Preaching every 
morning at 7 of the clock, before the Houſe 
fate: the Houſe was divided about the: Faſt, 
115 were forit, and an 100 again(t itzit was 
ordered, that as many of the Houſe as convent- 
ently could, ſhould on Sunday ſortnieht after, 
Aſſemble, and meet together in the Temple- 
Church, there to hear Preaching, and to joyn to- 
gether in Prajer, with Humiliation and Faſting, 
for the Alj:ſtarce of Ged's Spirit in all their Con* 
ſultations, during this Parliament, and ſor the 

Preſervation of the Dueens Myjeſt and Her 
Realms: - And the Preachers to be appointed 
by the Privy Conncel that were of the Houſe, that 
they may be D. ſcreet, not mcdling with Innova- 
tionor Onquietneſs. This Order was followed 
by a M:{iige from Her Majeſty to the Houſe, 
declared by Mr. Vice-chamberlain, that Her 
Highneſs had a great Admiration of the raſhneſs 
of this Houſe, in committing ſuch an apparent 

ontempt of her expreſs Command, as to put in 
execution ſuch an Innovation, without Her pri- 
vity, or pleaſure firſt known, Thercupon Mr. 
Vice-Chamberlain moved the Houle to wake 
humble ſubmiſſion to Her Majeſty, ackhnow- 
ledging the ſaid Offence and Contempt, cra- 
vivg a Remilſion of the ſame, with a full 
pur- 
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purpoſe to forbear the Committing of the like - 
farpeſe gn by the Conſent of = whe 
Houſe, Mr. Vice-Chamberlain carried their 
Submiſſion to her Majeſty. 

35 Eliz, Mr. Peter Wentworth, and Sir 
Henry Bromley delivered a Petition to the 
Lord Keeper, deliring the Lords of the Up- 
per Houſe to be Suppliants with them of the 
Lower Houſe, unto her Majeſty, for entail- 
ing the Succeſſion of the Crown. Whereof a 
Bill was ready drawn by them. Her Maje- 
ſty was highly diſpleaſed herewith, as con- 
trary to her former ſtrait Command, and 
charged the Councel to call the Parties be- 
fore them : Sir Thomas Henage ſent for them, 
and after Speech with them, commanded 
them to forbear the Parliament, and not 
to go out of their ſeveral Lodgings; after, 
they were called before the Lord Treaſurer, 
the Lord Buckhurſt, and Sir Thomas Henage; 
Mr. Wentworth was committed by them to 
the Tower, Sir Henry Bromley, with Mr. 
Richard Stephens, to whom Sir Henry Brom- 
ley had imparted the Matter, were ſent to 
the Fleet, as alſo Mr. Welch, the other Knight 
for Worceſterſbire. | 

In the ſame Parliament, Mr. Morrice, At- 
torney of the Court of Wards, moved 
againſt the hard Courſes of the Biſhops, Or- 
dinaries, and other Eccleſiaſtical Judges in 
their 
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their Courts, uſed towards ſundry Learned, 
_ and godly Miniſters and Preachers ; and 
ſpake againſt Subſcriptions and Oaths ; and 
offer'd a Bill to be read againſt Imprifon- 
ment for refuſal of Oaths : Mr. Daltoz op- 
poſed the Reading of it, as a thing exprelly 
againſt Her Majefties Command, to med- 
dle in : Docor Lewin ſhewed, that Subſcri- 
ption was uſed even at Geneva : At two 
of the clock the ſame day, the Speaker, 
Mr. Coke, ( afterwards Sir Edward Coke ) 
was ſent for to the Court, where the Queen 
Her ſelf gave him in Command a Metlage 
to the Houſe : She told him, It being wholly 
in Her Power to Call, to Determine, to Aſſent, 
or Diſſent to any thing done in Parliament : 
' that the Calling of This was only, that the Ma- 
Jeſty of God might be more religiouſly obſerved, 
by cempelling, by . ſome ſharp Laws, ſuch as 
negle# that Service : and that the Safety of 
Her Majeſties Perſon, and the Realm might 
be provided for : It was not meant they ſhould 
meddle with Matters of State, or Canſes Ec- 
cleſiaſtical, (torſo Her Majeſty termed them) 
ſhe wondred that any could be of ſo high Cons 
mandement, to attempt ( they were Her 
own words ) 4 thing ſo expreſly contrary to 
that which ſhe had commanded : wherefore 
. with this Ske was highly offended : And be- 
canſe the words ſpoken by my Lord Keeper are 
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not now perhaps well remembred, or ſome be 
ow here that were not then preſent. Her Ma- 
+ ang preſent Charge and expreſs Command is, 
that no Bill touching the ſaid matter of State, 
or Reformation in Cauſes Eccleſiaſtical, be ex- 
hibited ; and upon my Allegiance ( (faith Mr. 
Coke ) I amcharged, if any ſuch Bill be ex- 
hibited, not to read it. I have been credibly 
informed, that the Queen ſent a Meſlen- 
ger, or Serjeant at Arms, into the Houſe of 
Commons, and tvok out Mr. Morrice, and 
committed him to priſon: within few days 
after, I find Mr. Wroth moved in the Houle; 
that they might be humble Suitors to Her 
Majeſty; that She would be pleaſed to ſet 
at liberty thoſe Members of the Houſe 


that were reſtrained. To this it was an- 


ſwered by the Privy Covnſellors, That 
Her Majeſty had committed them for Cauſes 
beſt known to Her ſelf, and to preſs Her High- 
neſs with this Suit, would but binder then 
whoſe Good is ſought : that the Houſe muſt not 
call the Dueen to account for what ſhe doth of 
Her Royal Authority: that the Cauſes for which 
they are reſtrained may be High and Dange- 
rows : that Her Majeſty liketh no ſuch Queſti+ 
ons; neither doth it become the Houſe to ſearch 
into ſuch matters. 
In the 39 Eliz. The Commons were told 


their Privilege was Tea, and No : and that 
Her 
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Her Majeſties Pleaſure was, that iftheSpeak- 
er perceived any idle Heads which would 
not {tick tohazard theirown Eſtates; which 
will meddle with reforming the Church, and 
transforming the Common weal,and do cxhi- 
bit Billsto that purpole z the Speaker ſhould 
not receive them till they were viewed and 
conſidered by thoſe, whom it is titter ſhould 
conſider of ſuch things, andean better judge 
of them: and at the end of this Parliament, 
the Queen refuſed to paſs 48 Bills which had 
paſled both Houſes. 

In the 28 of Eliz. the Queen, ſaid, She 
was ſorry the Commons medled with chuſing and 
returning Knights of the Shire for Norfolk, a 
thing impertinent for the Houſe to deal withal, 
and only belonging to the Office and Charge of 
the Lord Chancellor, from whon: the Writs ij- 
ſue and are returned, 

4 Hen. 4. The 10 of Oober, the Chancel- 
lor before the King declared, the Commons 
had ſent to the King, praying him that they 
might have Advice, and Communication with 
certain Lords about Matters of Buſineſs in Pare 
liament.for the common good of theRealm:which 
Prayer Our Lord the King graciouſly granted, 
making Proteſtation, he would not do it of Du- 
ty, nor of Cuſton,but of his ſpecial Grace at this 
time: and therefore Oar Lord the King 
thirged the Clerk of the Parliament, that this 

G Proe 
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Proteſtation ſhould be entred on Record upon 
the Parliament-Roll : which the King made 
known to them by the Lord Say, and his 
Secretary 3 how that neither of Due nor of 
Cuſtom, our Lord the King ought to grant any 
Lords to enter into Communication with them, 
of Matters touching the Parliament ; but by his 
—_— Grace at this time he hath granted their 

equeſt in this Particular : upon which mat- 
ter, the ſaid Steward and Secretayy made 
Report to the King in Parliament; that the 
ſaid Commons knew well that they could not 
have any ſuch Lords to commune with them, 
of any Buſineſs of Parliament, without ſpe- 
cial Grace and Command of the King Him- 
ſelf, 

It hath heretofore been a queftion, whe- 
ther it be not an Infringing, and Prejudice 
to the Liberties and Privileges of the Houſe 
of Commons, for them to joyn in Conference 
with the Lords in Cafes of Benevolence, or 
Contribution, without a Bill. 

In the 35 Eliz. on Tueſday the firſt of 
March, Mr. Egerton, Attorney General, and 
Dot. Cary came with a Metlage from the 
Lords; their Lordſhips deſired to put the 
Houſe in remembrance of the Speech delt- 


vered by the Lord Keeper, the firſt day, for |. 


Conſultation and Proviſion of Treaſure, to 


be had againſt the great and imminent Dan- 
gers 
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gers of the Realm ; thereupon their Lord- 
{hips did look to have ſomething from the 
Houſes, touching thoſe Cauſes before this 
time (and yet the Parliament had fate but 
three dayes, for it began Feb. 26.) and 
thereforethcir Lord(hips had hitherto omit- 
ted to do any thing therein themſclyes. And 
thereupon their Lordſhips defired, that ac- 
cording to former laudable Uſages between 
both Houſes 1n ſuch like Caſes, a Commit- 
tee of Commons may have Conference with 
a Committce of Lords, touching Proviſion 


. of Treaſure againſt the: great Dangers of the 


Realm, which was preſently reſolved by 
the whole Houſe,and he! ſ1gmfied to their 
Lordſhips the willing, and ready Aflent of 
the hate Houſe. At the Meeting, the 
Lords negatively affirm, not toaſlent to leſs 
than three Subſidies, and do inſiſt for a ſe-- 
cond Conference. M. Francis Bacon yield- 
ed to the Sublidy, but oppoſed the joyn- 
ing with the Lords, as contrary to the Pri- 
vileges of the Houſe of Commons : ; there- 
upon the Houſe reſolved to have no Con- 
ference with the Lords, but to give their 
Lord{hips moſt humble and dutiful Thanks 
with all Reverence for their favourable 


and courteous Offer of Conference, and to 


ſignifie, that the Commons cannot in thoſe 
Caſcs of Benevolence, or Contribution joyn 
CG 2 iN 
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in Conference with their Lordſhips, withs 

out Prejudice tothe Liberties and Privileges 

of the Houſe : and to requeſt their Lordſhips 

to hold the Members of this Houſe excuſed 

in theirNot-aflenting to their Lordſhips (aid 
Motion for Conference, for that ſo tohave 

Atlented without a Bill, had beencontrary to 
the Liberties and Privileges of this Houle, 

and alſo contrary tothe former Precedentsof 
the ſame Houſe 1nlike caſes had. This Anſwer 

delivered to the Lords by the Chancellor of 
the Exchequer, . their Lordihips ſaid, they 
well hoped to have had a Conference accor- 
ding to their former Requeſt, anddelir'd to 
ſee thoſe Precedents by which the Commons 
{cem to refuſe the ſaid Conference. But in 

Concluſion it was agreed unto,upon the Mo- 
tion of Sir Walter Raleigh; who moved, that 
without naming a Subſidy, it might be pro- 

pounded in general words,. to have a Conte- 

rence touching the Dangers of the Realm, 

and the ncceflary Supply of Treaſure to be 

provided (pcedily forthe ſame, according to 

the Proportion of the Neceflity. 

In the 43 El:z.Serjcant Heal (aid in Parli- 
ament, He marcail'd the Houſe jiood either at 
the granting of a Subſidy or tire of Cayment when 
ai we haves her Miajeſties,ord She maylawfull, 
at ter Pleajure Fake it fFomus:aud that ſhe had as 
ruce Right to all our Lands & Gvods,as to any 
Revere of the Crown; ana be faid he could prove 

it 
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it by Precedents in the time of H.3. K. John and 
K. Stephen. The ground upon we thisSerjeant 
at Law went, may be thought the ſame Sir Ed. 
Coke delivers in his Inſtitutes, where hefaith, 

the firſt Kings of this Realm had all the Lands 

of England in Demeſne, and the great Manors 

and Royalties they reſerved to themſelves,and of 
the remnant for the defence of the Kingdom, en- - 
feoff ed the Barons: from whenceit appears,that 
noman holds any Lands but under a conditt- 
on to defend the Realm;& upon the (elt-ſame 
Ground alſothe Kings Prerogative is raifed, 
as being a Preheminence,in caſes of Neceſlity, 
above,and before the Law of Property,or In- 
heritance.Certain it 1s, before the Commons 
wereeverchoſen to cometo Parliament, Tax- 
es or Sublidics were raiſed and paid withqut 
their gift. The great and long continued Sub- 
ſidy of Dane-gelt was without any Gift of the 
Commons,or of any Parliament at all, that can 
be proved. Inthe8 H.3.a Subſidy of 2 Marks 
inSilverupon every Knights fee was granted 
tothe King by the Nobles, without any Com- 
10ns. At the paſling of a Bill of Subſidies,the 
wordsof the King are,the K ing thanks his loyal 
Jubjes,accepts their good Will,& alſo will have 
it ſo : le Roy remercie ſes loyanx SubjeFs, accept 
leur benevolence,& auli ainf1le veult: which laſt 
words of ainſt le veult, the King wills it to beſo, 
aretheonly words that makes the ACtof Sub- 
idy a Law to bind every man to the Pay- 
ment of it. G 3 In 
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In the 39 Eliz. The Commons, by their 
Speaker, complaining of Momopolies, the 
Queen ſpake in private to the L. Keeper, 
who then made anſwer touching Monopo- 
lies, that Her Majeſty hoped her dutiful and 
loving Subjefs would not take away her Pre- 
rogative, which is the chiefeſt Flower in her 
' Garland, and the principal and head Pearl in 
Her Crown and Diadem ; but that they will 
rather leave that to Her Diſpoſition. 

The ſecond Point 1s, that the Free-hol- 
ders, or Counties do not, nor cannot give 
Privilege to. the Commons in Parliament. 
They that are under the Law cannot protect 
againſt 1t, they have no ſuch Privilege them- 
ſelves, as to be free from Arreſts and ACti- 
ons : for if they had, then it had been no 
Privilege, but it would be the Common- 
Law : And what they have not, they can- 
not give; Nemo dat quod non habet, neither 
do the Free-holders pretend to giveany ſuch 
Privilege, either at their Eleftion, or by 
any ſubſequent AC ; there is no mention 
of any ſuch thing in the Return of the Writ; 
nor in the Indentures between the Sheriff, 
and the Free-holders. | 
The third Point remains, That Privilege 
of Parliament is granted by the King. It 1s 
a known Rule, that which gives the Form, 
gives the Conſequences of the Form ;, the King 


by 
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by his Writ gives the very Eflence and 
Form to the Parliament : therefore Privile- 
ges, Which are but Conſequences of the 

Form, muſt neceſlarily flow from Kings. 
All other Privileges and Protections are 
the Ads of the King ; and by the Kings 
Writ. Sir Edw. Coke fatth, that the Proted&7- 
on of mens Perſons, Servants, and Goods, 
is done by a Writ of Grace from the King. 
At the preſentment of the Speaker of the 
Houſe of Commons to the King upon the 
firſt day of Parliament, The Speaker in the 
Name and Behoof of the Commons, hum- 
bly craveth that his Majeſty would be gra- 
ciouſly pleaſed to grant them their accu- 
{tomed Liberties and Privileges ; which Pe- 
tition of theirs, is a fair Recognition of the 
Primitive Grace and Favour of Kings in be- 
ſtowing of Privilege, and it 1s a ſhrewd Ar- 
gument againſt any other Title : For our 
Anceſtors were not fo ceremonious nor ſo 
full of Complement, asto beg that by Grace, 
which they might claim by Right. And 
the Renewing of this Petition every Parlia- 
ment argues the Grant to be but tempora- 
ry,during only the preſent Parliament z and 
that they have been accuſtomed, when they 
have been accuſtomably ſued, or petition- 
ed for. I will cloſe this Point with the 
Judgment of King James, who in his Decla- 
G 4 ration 
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ration touching his Proceedings in Parlia- 
ment, 1621. relolves, that moſt Privileges of 
Parliament grew from Precedents,which rather 
ſhew a Toleration than an Inheritance 5 there- 
fore he could not allow of the Style, calling it 
their ancient and undoubted Right and Inheri- 
tance, but could rather have wiſhed that they 
had ſaid, their Privileges were derived from 
the Grace and Permiſſzon of his Anceſtors and 
Him : and thereupon he concludes, He can- 
201 with Patience endure his Subjet to uſe ſuch 
Antimonarchical words concerning their Liber 
ties, except they had ſubjoyned, that they were 
granted nnto them by the Grace and Favours 
of his Predeceſſors : yet he promiſeth to be 
careful of whatſoever Privileges they enjoy by 
long Cuſtom and uncontrolled and lawful Pre- 
cedents, 
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THE 


PREFACE 


N every Alteration of Government there is 
ſomething new, which none can either Di- 
vine, or Judge of, till time hath tried it : 

we read of many ſeveral ways of Govern- 

ment : but they have all, or moſt of them, been 
of particular Cities, with none, or very ſmall 
Territories at firſt belonging to them. At this 
preſent the Government of the Low-Coun- 
treys, and of Swilſerland, are not appropria- 
ted either of them to any one City, for they are 
compounded of ſeveral petty  Principalities, 
which have ſpecial and different Laws and 
Privileges each of them 5 inſomuch that the 
United Provinces, and united Cantons are but 
Confederacies and Leaguers, and not two en- 
tire Commonweals ; Aſſociates onely for mutual 
Defence. Nay, the Cantons of Swiſlerland 
are not only ſeveral Republicks, but reputed to 
have different Forms of Commonweals; ſome 
being ſaid to be Ariſtocratically governed, aud 
, others 
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ethers Democratically, as the Mountaineers : 
and ſome of the'Cantons are Papiſts, and ſome 
Proteſtants, and ſome mix'd of both : we do 
20t find that any large or great Dominion or 
Kinedom united in one Government, and un- 
der the ſame Laws, was ever reduced at 
once to any kind of Popular Government, 
and not confined to the ſubjeion of one City : 
This being a thing not yet done, requires the 
abler men to ſettle ſuch a Peaceable Govern- 
nent as is to be deſgred: there being no Pre- 
cedent in the caſe 5 all that can be done in its, 
at firſt to enquire into ſuch Governments, as 
have been exiſtent in the World. As a Pre- 
face to ſuch an Enquiry, the Sacred Scripture 
( if it be but for the Antiquity of it ) would be 
conſulted; and then Ariſtotle, the erand Ma- 
fter of Politiques 5 and after him the Greek 
and Latin Hiſtorians that lived in Popular 
times, would be diligently examined. To excite 
others of greater Abilities to an exaGer Diſqui- 
fition, 1 preſume to offer a Taſte of ſome Do- 
Frines of Ariſtotle, whichare uſher d in with a 
briefer Touch of the Holy Scriptures. 
lt is not probable, that any ſure direFion of 
the beginning of Government, can be found ei- 
therin Plato, Ariſtotle, Cicero, Polybius, or 
in any other of the Heathen Authors, who were 
zgnvrrart of the manner of the Creation of the 
World : we muſt not negled the Scriptures,aud 
: ſearch 
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ſearch in Philoſophers for the grounds of Doz 
minicn and Properiz, which are the main Prin= 
ciples of Government and Juſtice. The firſt 
Government in the World was Monarchical, 
in the Father of all Fleſh. Adam being com- 
manded to multiply, and People the Earth, and 
to ſubdue it, and having Dominion given kin 
over all Creatures, was thereby the Monarch of 
the whole World ; none of his Poſterity had 
any Right to poſſeſs any thing,but by His Grant 
or Permiſſion, or by Succeſſzon from him : the 
Earth ( ſaith the Plalmilt ) hath he given to 
the children of men : which ſhews, the Title 
comes from Fatherhood, There never was any 
ſuch thing as an Independent Multitude, who at 
firſt had a natural Right to a Community : this 
zs but a Fifion, or Fancy of too many in theſe 
dayes, who pleaſe themſelves in running after 
the Opinions of Philoſophers and Poets, to 
find ont ſuch an Original of Government, as 
might promiſe them ſome title to Liberty, tothe 
great Scandal of Coriſtiazity, and Bringing itt 
of Atheiſm, ſmce a natural freeclow of man- 
kind cannot be ſuppoſed without the denial of 
the Creation of Adam. Ard yet this conceit of 
Original Freedom 3s the only Ground upon 
which not only the Heathen Philoſophers, but 
alſo the Authors of the Principles of the Cie 
vil Law; and Grotius, Selden, Hobs, Aſh- 
cam, and others raiſe, and buid' their Do- 

carines 
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Grines of Government, and of the ſeveral 
forts or kinds, as they call them, of Common- 
wealths. 

Adam was the Father, King, and Lord 
over his Family: a Son, a Subjed&, and a Ser- 
want or a Slave, were one _ the ſame thing 
at firſt ;, the Father had power to diſpoſe, or 
ſell bis Children or Servants; whence we find, 
that at the firſt reckoning up of Goods in 
Scripture, the Man-ſervant, and the Maid- 
ſervant are nnmbred among the Poſſeſſuons and 
Subſtance of the Owner, as other Goods were. 
As for the names of Subje@, Slave, and Ty- 
rant, they are not found in Scripture, but what 
we now call a Subje or a Slave, 3s there 
named no other thin a Servant : I cannot 
learn that either the Hebrew, Greek, or La- 
tine have any proper and Original Word for a 
Tyrant or a Slave, it ſeems theſe are names of 
later invention, and taken up in diſerace of Mo- 
narchical Government. 

I cannot find any one place, or Text in the 
Bible, where any Power or Commiſſion is gi- 
ven to a People either to Govern themſelves, or 
to chooſe themſelves Governours, or to alter 
the manner of Government at their pleaſure 3 
the Power of Government is ſettled and frx- 
ed by the Commandement of Hononr thy Fa- 
ther; if there were a higher Power than the 
Fatherly, then this Commandement could not 


ſtand, 
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ſtand, and be obſerved : Whereas we read in 
' Scripture, of ſome Afions of the People in ſet- 

ting up of Kings, further than to a naked De- 
claration by a part of the People of their Obe- 
dience, ſuch Aions conld not amount, ſince 
we find no Commiſſion they have, to beſtow an 
Right ; a true repreſentation of the People to be 
made, is as impoſſible, as for the whole People to 
Govern: thenames of an Ariltocracy,a Demo- 
cracy, a Commonweal, a State, or any other 
of like ſignification, are not to be met either in 
the Law or Goſpel. 

That there 3s a eronnd in Nature for Mo- 
marchy, Ariſtotle himlelf affirmeth, ſaying, the 
firſt Kings were Fathers of Families ; as for 
any ground of any other Form of Government, 
there hath been none yet alleged, but a ſuppoſed 
natural Freedomof Mankind; the Proof where- 
of I find none do undertake, but only beg it 
to be granted. Ve find the Government of 
Gods own People varied under the ſeveral T1- 
tlesof Patriarchs, Captains, Judges, and Kings; 
but in all theſe the Supreme Power reſted ſtill 
in one Perſon onely : We no where find any 
Supreme Power given to the People, or to 4 
Multitude in Scripture, or ever exerciſed by 
them. The People were mever the Lords 
anointed, zor called Gods, nor Crowned, nor 
had the Title f Nurſing-Fathers, Gen. 35.11, 
The Supreme Power being an indiviſhble Bean 
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bf Majeſ#y, cannot be divided among, or ſettled 


#pon a Multitude. God would have it fixed in 
one Perſon, not ſometimes in one part of the 
People, and ſometimes in another : and ſome- 
times, and that for the moſt part, no where, as 
when the Aſſembly is diſſolved, it muſt reſt in 
the Air, or in the walls of the Chamber where 
they were Aſſembled, 

[f there were any thing like a Popular Go- 
vernment among Gods People, it was about the 
time of the Judges, when there was no King in 
Iſrael 3 for they had then ſome ſmall Show of 
Government, ſuch as it was, but it was ſo poor 
and beggarly, that the Scripture brands it with 
this note, that every man did what was right 
in his own eyes, becauſe there was no King 
in Iſrael ; it i not ſaid, becauſe there was no 
Government, but becauſe there was no King 3 
it ſeems no Government, but the Government 
bf a King, in the judgment of the Scriptures, 
could reſtrain men from doing what they liſted; 
where every man doth what he pleaſeth, it may 
be truly ſaid, there is no Government ;, for the 
end of Government is, that every man ſhould 
not do what he pleaſeth, or be his. own Judge 
in his own caſe 5 for the Scripture to ſay there 
was ro King, is to jay, there was no Form of 
Government in I(tael. | 

And what the O!d Teſtament teacheth us, we 
have confirmed in the New : If Saint Paut 
| had 
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had only ſaid, Let every Soul be ſubject to 
the Higher Powers , az ſaid no more : thn 
men might have diſputed, nh ther Saint Paul, 
by Higher Powers , had nt mant as w-l 
other Govermours as Kings x, or 0th:r Forms 
of Government , «as Monarchy ; bt rhe good 
luck is, Saint Paul hath bren his ovn Tater- 
preter or Comment : for , after th general 
Dottrine of Obedience to be given by all men 
to the Higher Powers , he proceeds next to 
charge it home, and lay it to th? Conſcience under 
pain of Damnation, and applies it ro each partt- 
cular man's Conſcience; ſaying, Wilt thou not 
be afraid of the Power ? which Power he ex- 
pounds in the Singular Number, reſtraining it to 
one Perſon , ſaying, He is the Miniſter of God 
to thee ; it is not , They are the Miniſters to 
thee ; and then a24in , He beareth not the 
Sword in vain ; azd then a third time in the 
ſame Verſe, 1-ft thou ſhould"ſt forecet it, he ſaith, 
for He is the Miniſter of God, a Revenger to 
Wrath , &c. upon thee : if S$4/zt Paul had 
ſaid, They are the Miniſters of God, or They 
bear not the Sword in vain, 7/t might be 
\ doubted, whether [| they] were meant of Kinos 
only , or of other Governours alſo ; but this 
Scruple is taken away by the Apoſtle himſelf. And 
as Saint Paul hath expounded what h- means vy 
Higher Powers,fo S4int Peter alſo doth the like: 
for the felf-ſame Word that Saint Paul uſeth 
H 
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for Higher, iz Saint Peter 7s tranſlated Su- 
preme ; /o that though in our Engliſh Bibles 
the words differ, yet in the Original they are both 
the ſame ; ſo that Saint Paul might have been 
Eneliſhed, Let every Soul be ſubje&t to the 
Supreme Power; or Saint Peter might have 
been Tranſlated, whether to the King as to the 
higher ; yt there is this difference, that where 
as Saint Paul uſeth the word in the Plural Num: 
ber, Saint Peter hath it in the Singular,and with 
Application to the King. 

It will be ſaid , Though Saint Peter make the 
Kings Sapreme , yet he tells us the King is a 
- Humane Ordinance, or a Creature of the Peo- 
ples. But it is anſwered, Kings may be called 
an Humane Ordinance , for being made of one 
of the People , and not by the People, and ſo 
ave humane in Regard of their Material Cauſe, 
not of their Efficient. 1f Saint Peter had meant 
that Kings had been made by the People , he 
muſt alſo have meant that Governours had 
been made by the People, for he calls the Go- 
wErnours as well an Ordinance of Man , as the 
King ; for his words are, Submit your ſelves 


to every Ordinance of man for the Lord's 


ſake, whether it be to the King as Supreme, 
or whether 1t be to Governours : but Saint 
Peter ſheweth , that Governours are not made 
by the People, for he ſaith, they that areſent 
by Him / not by them) for the Puniſhment 


of 
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of Evil Doers : ſo that the Governours are 
ſent by the King , and not by the People : ſome 
would have {ent by him , to be lent by God ; 
but the Relative muſt be referred to the next 
Autecedent , which is the King , and not God. 
Beſides , if Governours be ſent by God , and 
Kings by the People , then Governours would 
be Supreme, which is contrary to Saint Pe- 
ter's Doctrine ; and it will follow , that the 
People have not the Power of chooſing Repre> 


ſenters to Govern , if Governunrs wuſt be ſent 


of God. 

The ſafeſt ſenſe of Saint Peter's words is , 
Submit your ſelves to all Humane Laws , 
whether made by the King, or by his Sub- 
ordinate Governours. SS the King may be 
called a Humane Ordinance , as being all one 
with a Speaking Law: the /Yord in the Ori- 
ginal is, Be ſubject to every Humane Crea- 
tion ; zf is more proper to call a Law made by 4 
King a Creation of an Ordinance, than the Peo- 
7 chooſing or declaring of a King, a Creation of 

im. 

But take the words iu what ſenſe ſoever you 
will, it is moſt evident , that Saint Peter 1# 
this place , takes no notice of any Government 
or Governours , bnt of a King , and Govern- 
ours ſent by him, but not by the People, And 
it is to be noted, That Sr. Peter and St. Paul, 
the two chief of the Apoſtles, wrote their Fpi- 
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| ſtles at ſuch a time, when the name of a Popular 
E Government , or of the People of Rome was at 
| leaſt ſo much in Shew andin Name, that many do 
believe, That notwithſlanding the Emperours by 
Arong hand uſurped a Military Power ; yet the 
Government was for a long time in moit things 
then in the Senate and People of Rome ; bat Br 
all this, neither of the two Apoſtles take any no- 
tice of any ſuch Popular Government ; No, nor 
our Saviour him(clf , who divides all between 
God and Cxlar, and allows nothing that we can 
find for the People. 
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HAT cannot be found in Scripture,rany 
\ \ / do look for in Ariotle; for if there be 
any other Form of Goyernment betides 
_ Monarchy, he is the man beſt able to tell 
| what it is, and to let us know by what name to call it, 
ſince the Greek Tongue is molt happy in compound- 
ing Names, moſt ſignificant to expreſs the nature of 
moſt things: The uſual Terms in this Age of Ari- 
ſtocraty and Democraty are takeft up from him to ex- 
\. preſs Forms - of Goyernment moſt different from 
Monarchy : We muſt therefore make inquiry into 
Ariſtotle touching rheſe two Terms. 

Trae it is, Ariſtotle ſeems to make three ſorts of 
Government,which he di- » » Avdyzn of” Evo we. 
itingutſheth by * the Sove- oe 8 Cow: 3 th. i 
reignty of one man, or of 4 7 ak NR es bs : 
—_ few , or of many, for the OS T\SE TE G6 TH Hol 
common Good. vov Wutte gv, 1.3.0.7. 
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Tour wi oefxs aver Theſe (he faith) are right 
mATelac* Tos neg) 0 perfett Governments, but 
=—_ it 22 thoje that are for the private 
0144 9x age re Good of one , or of a few, or 
24 / "TR / 2 2 
ONIawv , 1 Ts TAWSS of 4 Multitude, are Tranſ- 
T&enexods. Tav pw gpreſſions. The Government 
0 @vTW TeWG Th Ho) of a Monarchy for the Com- 


oe moe, eorcrnmer 
C5) £annhacy, of a few more than one, an 
Ariſtoacraty, either becauſe the beſt men govern, or be- 
cauſe it 15 for the beſt of the governed : when a Multi- 
tude governs for the Common Good, it us called by the 
common name of all Governments,a POLITY. Itts 
poſſible that oneor a few may excel in Vertue , but it is 
difficult for many to excel in all Vertue, except in warkke 
Affairs, for this is natural in a Multitude, therefore, in 
this ſort of Government their principal Uſe is to war one 
for another , and to poſſeſs the Arms or Ammunition. 
The Tranſereſſions of Government before ſpoken of , are 
theſe : Tyranny ts the Tranſpreſſion of the Kingdom: and 
Democraty is the Tranſgreſſion of the Polity. For Ty- 
rannyis a Monarchy for the Benefit of the Monarch, the 
Oligarchy, for the Profit of the Rich , the Democraty for 
the Benefit of the Poor. None of theſe are for the Com- 

mon Good. © | 
Here Ariſtotle, if he had ſtood to his own Princi- 
ples, (Gould have faid an Ohgarchy ſhould be for the 
Benefit of a few, and thoſe the beſt ;, and not for the Be- 
refit of the Rich : anda Demecraty for the Benefit of ma- 
ny. 44d not of the Poor only; for ſo the Oppoſition 
licth ; but then Ariſtotle ſaw his Democraty would 
prove to be no Tranſgreſſion, but a perfect Sas 6: 
| | | AE Bt IL 
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his Olzgarchy would not be for the Benefit of a few, 
and thoſe the beſt men, for they cannot be the beſt 
men, that ſeek only their private Profit. In this 
Chapter, the mind of Ariſtotle about the ſeveral 
kinds of Government, is clearlieſt delivered , as 
being the:'Foundation of all his Books of Politicks, 
It is the more neceſſary to make a curiovs Obſery2- 
tion of theſe his DoCtrines. In the firſt place , he 
acknowledgeth the Government of oe 27, or of 
a Monarchy , and that is a perfeX Form of Govern- 
ment. 

Concerning Monarchy, * MaAix 5 x7 qtay 
Ariſtotleteacheth us the be- E0ILk9 ” Mo jAHM CCM21K 
ginning of it ; for, faith he, 
the * firſ# Society made of 
many Houſes is a Colony, © ; | : 
which ſeems moſt naturally to OG 72 KH, Dl TO 
be a Colony of Families, or Ox, Atd x, Te me@aTw &- 
Foſter-brethren of Children e&y > 4f.vmo of mth ks 
and Childrens children. And glu 

Ra £0vy, 1.1.C.2+ 
therefore at the beginning Ci, 
ties were , and now Nations, JOY 4 Oeiee feotor.. 
under the Government of AdLilau une Ts Teo pu. 
Kings ;, the Eldeſt in every T&T8 ,&5* #, 0% «mu. 
houſe is King, and ſo for q, S%, TW ovyſev4av. 
Kindred ſake it is in Colomes. 

Thus he deduced the Original of Government 
from the Power of the Fatherhvod, not from the 
Eleftion of the People. This it ſeems he learn 
of his Maſter Plato, who in his third Book of |_ as 
aftirms , that the true and firſt Reaſon of Antharity 
is, that the Father and Mither, od jraply thoſe tht 
beget and .ingender , do command ard ritle over all 
their Children. Ariſtotle alſo teils us from Homer, 

H 4 (4) that 


oindlats Evou 5 xohuol 
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TI T&TC Y, It- 
1TYT1g MxCEKGaov 
Eh NX4@ {5%V. 


(b) Avayuy 


(C) TE&Twy 5 fethTign 
W fon\dax, xd@15 
5 TIMOKEI TIO. 


(d) met 5 * 
MX uCxHmNadi LoAS- 
MAY, eh of Ws 
xo vv oewd mecvloo 
x; T' TWtouTs £5 4 
0 ExnAdleoo ui o7> 
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(a) that every mn grves Laws 
to his Wife and Children. 

In the fourth Book of his 
Politicks, cap. 2. he gives tO 
Monarchy the Titleof the {Þ) 
fu ſt and d: vineſt ſort of Govern- 
ment., difining Tyranny to be 4 
Tranſerejſion from the firſt, and 
divineſt. 

Again, Ariſtotle in the eighth 
Book of his Ethicks,in the 12 
Chapter, ſaith. That of (e rhe 
right Kinds of Government , 4 
Monarchy was the beſt, and 4 
popnlar Eft ate the worſt. 

- Laſtly, in the third Book 
of his Politicks , and the fix- 
teenth Chapter concerning 
Monarchy, he faith, that (d) 
A perfeth Kingdom is that 
wherein the King rules all things 
according to his own Will; for 
he that 1s called a King and. 
ing to the Law makes no kind of 


Go overnment. 


xT 10f402 Ape pode, 9 av ad G-, xo- 
eTEg Emrpurs ToNNTEac 


Secondly, he faith there is a Government of a few 
men , but doth not tell us how many thoſe few men 
may,of mult be, only he ſaith they muſt be more than 
ol 414n, but how many, that he leaves uncertain. 

This perfect Government of a few , any man 
would tiunk Ar iſtorle ſhould have calied an Olgarchy, 


for 
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for that this word properly ſignifies ſo much; but - 
in ſtead of the Government of a few, Ariſtorle gives 
ita quite other name, end terms it an Ariſtecrary, 
which ſignifies the Power ot the beſt ; the reaſon 
why it 1s called an Ariſtocraty, ſaid Ariſtotle, is for 
that there the beſt men govern, or ( becaule that is 
not always true) for that it us for the beſt of the go- 
verned ;, by this latter rcaſon any Government, and 
moſt eſpecially a Monarchy , may becalled an Arifo- 
craty , becauſe the End of Monarchy is for the beſt of 
the governed, as well as the Endof an Ariſtocrary ; 
ſo that of theſe two Reaſons for calling the Govern- 
ment of a few an A-iſtocraty, the firſt is ſeldom true ; 
and the latter is never ſufficient to frame a diſtin. 
on. This Ariſtotle himſelf corffeſleth in his next 
Chapter, ſaying (a) that rhe Do , 
Cafes afireſeid to not make 4a gas q : about. 
Difference, and that it 1s Po- 5 (NGOs he 
verty and Riches, and not Few, Tiak Yvea9o, NoÞo- 
and Many , that make the Dif- Ys, @ ) Ne deexmy 
ference between an Oligarchy 7: IV rohey Tio x, 
and 1Nemocraty ; there muſt be Naylor dM WAG 
an Oligarchy where rich men S__,- 
rule, whether they be few or ma- JETTY TASTE 6t, 
ny : and whereſoever the Poor &cC. lib. 3.c.8. 
have the Sovereignty, there muſt be a Democraty. 
Now if Ariſtotle will allow Riches and Poverty to 
make a Difference between an Oligarchy and a De- 
mocraty : theſe two muſt likewiſe make the Ditfe- 
rence between an Ariſtocraty and a Poluy : for the 
only Difference Ariſtotle makes between them is, 
in their Ends, and nct in their Matter ; for the 
ſame few men may make an Ariſtecraty, it their End 
be the Common God; and they may be an Ohlyar- 
| chy 
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, if they aim only at their private Benefit. 
Thus is Ariſtotle diſtraCted and perplexed how to 
diſtinguiſh his Ariſtocraty , whether by the ſmalhneſs 
of their Number ,or by the Greatneſs of their Eſtates. 
<6. WY if we look into Ariftorle*s Rhetoricks 
+ *+ **.* we ſhall find anew Conceit?, not only a- 
bout Ariſtocraty, but alſo about the ſorts of Goyern- 
ment : for whereas he has taught us in his Pol;- 
zicks , that there be three ſorts of Right or perfect 
Government, andas many forts of wrong, which 
he calls Tranſgreſſions or Corruptions , he comes in 
his Rhetoricks , and teacheth us that there be four 


ſorts of Government. 


(a) "Er 5 I paone gs 1. (a) A Democraty,where 


ts mATdae oy» 5 Matgiſtracies are diſtributed by 
| "240k 


Knee evepcorleu 2. In an Oligarchy by their 

TX 0265" NH Wealth, * 

yice 5 &» » Ol o&m 3. Inan Ariſtocraty by their 
cry * ko 5m Inſtruttions in the Law. It ts 

Lacks Wy 7, neceſſary for theſe to appear the 
SLID ear t 

yy Sur © hat beſt from whence they have their 

Td EV. name. 

(b) MOVor Hoot Ll: 6ar 4 (b) A Monarchy accora- 

»T\ TSvopuce Cy i &s ingto the name , wherein one is 

Smdiloy wwe 265 hn. Lord over all. 

Here we ſee Ariftocraty is not diſtinguiſhed by ſmall. 
neſs of Number, nor by Riches , but by Skill in the 
Laws; for he ſaith thoſe that are inſtructed inthe Laws 
govern in an Ariſtocraty : ol VD EE jAAVYHETES, up TRIS 
vopukfpaois ey TH Ag:pgrIax xe wes * a Point not 
dreamt of in his Politicks; by which it ſeems Ariſte- 


tl himſelf did not know well what he would haye 
to 
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to be an Ariſtcraty. And as he cannot teach vs try- 
ly:what an Ariſftecrety is, fo he is to ſeek to tell us 
where any Ariſtocrary ever was; even himſelf ſeems 
to doubt , whether there be any ſuch Form of Go- 
vernment , Where he ſaith in his third Book of Pol;. 
ticks, Cap. F- 

(a) Ir is impoſſible for any Mecha- (a) "pt Tis 2y 
nical man to be a Citizen in an Art. jy yoo 2, ,_ 
ſtocraty,if there be any ſuch Govern- 
ment as they call Ariſtocratical. 

His f if] makes him ſeem to doubt of it; yet I 
find him aftirm that the Commonwealth of Carthaze 
was Ariſtocratical;, he doth not ſay it was an Ariſto- 
craty , for he confeſleth it had many of the Tranſ. 
greſſions which other Commonwealths had , and did 
incline either to a Democraty or an Oligarchy, 


(b) The Government of Carthage (b) nagenCalvd 
did tranſgreſs from an Ariſtocraty 5 H&E ap os 
to an Oligarchy. ra n molt oi 

Kopp wooviar waht Teg TWnoapen, Lic. 


TKegmUw. 


And he concludes , that if by Misfortune there 
ſhould happen any Diicord among the Carthaginians 
themſelves, there would be no Medicine by Law 
found out to give it Reſt; wherein me-thinks Ari- 
ftotle was a kind of Prophet , for the Diſcords be- 
tween the Citizens of Carthage, were the main Cauſe 
7 Hamnibal lolt not only Ttaly , but Carthage it 
ſelf. 

By thele few Colledions we may find how un- 
certain Ariſtotle 1s in determining what an Ari- 
ſtocraty 1s , or where , or when any ſich Govern- 
ment was; it may juſtly be donbted whether 
| there 
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there eyer was , or can be any ſuch- Government. 

. Let us paſs from his Ariſtecrary,to his third ſort of 
perfect or right'Government ;, tor which he finds no 
particular Name, but only the common Name of all 
Government, Pelitia : It ſeems the Greeks were won- 
derfully to ſeek, that they of all men ſhould not be a- 
ble to compound a name for-ſuch a perfet Form of 
Government-; .unteſs-we ſhould believe that they e- 
ſteemed this .kind of Commonwealth lo ſuperlative- 
ly excellent;as to be called, xl Yo MM, the-Govern- 
mcnt of all Governments, or Polity of Polities. 

But. howſoever Ar:/torle in his Books of Politicks 
vouchſafe ns not a Name, yet in his Books of Ethicks 
he afhrmeth' it- may very properly be called 
(a) Teim of (a) a Timocratical Government, 
&-md mination, ih where Maziſtrates are choſen by 

"_—_ *, their Wealth : But why Ariſto- 
cage — al on tle ſhould give it ſuch a Name 
y4y oIKeov "Pot. I can find no Reaſon; for a 
Tou, L.8.C.12. Polay by his Doctrine 1s the 
Government of many, or of a- Multitude, and the 
Multitude he will have to be the poorer fort, inſo- 
much that except they be poor , he will not allow it 
to be the Government of a Mulrtitude, though they be 
never ſo many; for he makes Poverty the trueſt Note 
of a popular Eſtate; and as if to be Poor and to be 
Free were a!l one, he makes Liberty likewtle to be a 
Mark of popular Eſtate,for in his 4+ Book, and 4th 
(b) *o!1 Sade Ra Chapter, he reſolves, That {b) 
Ss Di Sn es md. © popular State is where Free-men 
F o - govern, and an Ollgarchy where 
CAO Gar , oMIap. rich men rule ;, as if rich men 
yo of oT&ey ol TNS- could not be Free men : Now 
ai, how Magiſtrates ſhould be 
choſen 
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choſen for their Wealth, «T9 Tim uaTo!, among all 
Poor men 1s to me a Riddle. 

Herel cannot but wonder why all our Modern Po- 
liticians, who pretend themſelves Ariſt orelians, ſhould 
forſake their great Maſter, and account a Demecrgry a 
r1ght or perfect Form of Government, when A-iſtorle 
brands it for a Tranſgreſlion, or a depraved, or cor- 
rupted manner of Government. . They had done 
better to have followed Ariſtotle, who (though other 
Grectans could not , yet he) could find out the name 
of a Timecraty for a right popular: Government : 
But, it may be, our Politicians forbear to uſe the word 
Timecraty, becauſe he affords an-ill Character of it, 
ſaying, That of all the right Kinds of Government a 
Monarchy was the beſt, and a Timocraty. the worſt ; 
(rATISn 1 ſpormAga 5 x4d@ 51 v TIMWPKp ola. Yet 
afterwards Ar:ftotle .in the ſame Chapter makes a- 
mends for it, in ſaying,a Democraty 15.the leaſt vicious, 
becauſe it doth but a little Tranſoreſs from a.T imacraty, 

But not to infiſt longer on the name of this name- 
leſs Form of Government, ler Inquiry be made into 
the thing it ſelf, that we may know what Arſtorle 
ſaith isthe Government of many, or of a Multitude, for 
the Common Good. 

This Adany, or Multitude 1s not the whole People, 
nor the major part of the People, or any choſen by 
the People to be their Repreſentors. No, Ariſtotle 
never ſaith, or meaneth any by 
ſuch thing;for hertells us(a) (3) H 5 tA Th 
the beſt City doth not make any Nis Ss malnod edvow- 
Artificer, or Handicrafiſman gy q\irw. L.31 GA 
a Citizen. 

And it theſe be excluded out of the Number of 
Citizens, there will be but a few letr in every Ciry 
to 


\ 
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to make his Tiwmocratical Government , ſince Artifi- 
cers or Mercenary men make far the greateſt part 
| of a City; or toſay (a) 4 City 

(a) H 5 TG Kol 55.6 Community of Free-men, and 
vovic 7 tnwKewv yet to exclude the greateſt 
$21. L,3-C.7. part of the Inhabitants from 
being Citizens,1s but a Mocke- 

ry of Freedom; for any man would think thata City 
being a Society of men allembled to the End to live 
well, that ſuch men without whom a City cannot 
ſubſiſt, and who perform neceſſary Works , and mi- 
niſter to all in Publick,ſhould not be barred from be- 


(b) 'ou muviays vt- 
THV MAITAL Gv &- 
v8U Wie Gv &y MAG» 
L.3.C.5. 

(c) 'ov Þ Gidv 7 
emTH&) oo To: 
oeeTHs (ovTr foiov 
ſevavory 5 Wllxdy. 
(d) Ao mxe &viow 
S plEiyev of Sum 
pol TO mxAoudy 


ing Citizens, yet ſays Ariſto- 
tle,(b) all thoſe. are not to be deem- 
ed Citizens without whons a City 
carnot ſubſiſt , except they ab- 
ſtain from neceſſary 'Works ; 
for he reſolves it (c).ampoſſible 
for him to exerciſe the Work of 
Vertue , that uſeth a Mechauical 
or Mercenary Trade. 

And he:makes it one of his 
Concluſtons, That (d) in anci- 
ent times among ſome men, 10 
publick, Workman did partake of 
the Government , until the worſt 


«eV TEL IVpLov 
WetoIou F EY Oe 
Toy, L.3.C.4. . 

Again, Ariſtotle will have his beſt Popular Govern- 
ment conhſt of Free-mezz, and accounts the poorer 
fort of People to be Free-men; how then will he ex- 
clude poor Artificers, who work for the Publick, 
from participating of the Government ? 


of Demacraties were brou7ht 
, 


Further, 
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Further, it is obſervable in Ariſtotle, That, quite 
contrary to the Signification of the Greek names, the 
Government of a Multitude may be termed an O0{;- 
garchy if they be rich, and the Rule of a few a De- 
mocraty if they be poor and free. 

After much Incertainty of the Nature of this Po- 
litick Government , which wants a name; Ar:iftorle 
at laſt reſolves that this general Commonweal , or 
Politia is compounded of a Democraty and Oligarchy ; 
for, (a) to ſpeak, plainly, a Polity | MW 
is a mixture of a Democraty (a) Ex © 1 mAb 
and an Oligarchy. TEX, w5 XKTNGE A 


Tv, lfis oMIHas #, I whegriat. Li4 cs. 


That is, one perfect Form is made of two imper- 
fect ones; this is rather a confounding than com- 
pounding of Government, to patch it upof two cor- 
rupt ones, by appointing an Oligarchical Penalty for 
the rich Magiſtrates that are choſen by Ele&ion, and 
a Democratical Fee tor the poor Magiſtrates that are 
choſen by Lot. 

Laſtly, it is to be noted, That Ariſtotle doth not 
offer to name any one City or Commonweal in the 
World, whereever there was any ſuch Government 
as he calls a Polity : for him to reckon it for a per- 
fect Form of Government , and of {uch Excellency 
as to carry the Name from all other, and yet never 
to have been extant in the World, may ſeem a Won- 
der, and a man may be excuſed for doubting, or for 
denying any ſuch Form to be poſſible in Nature, if it 
caninot be made manifeſt whar it is, nor when , nor 
where 1t ever was. 

In Concluſion , ſince A-riſtorle reckons but three 
kinds of perfect Government , which are; Firſt, a 
Monarchy 
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Monarchy of one;Secondly,an Ariſtocraty of aifew; Third- 
ly, a Polity of a Mulritude ;, and if theſe rwo latter 
cannot be made good by him : there will remain 
but one rizht Form of Government only , which 1s 
Monarchy : And it ſeems to me, that Ariſtotle in a 
manner doth confeſs as much, 
(a) K»i 4 mg@mm 5 where he informs us, (a) char 
ToAilda Gy To's the firſt — amon? 
= / the Grecians , after Kinodoms, 
-_ _ = 19% gd was made of thoſe that wazed 
nes Þootnga eZ War : meaning that the Gre- 
7% mus, L, cians, when they left tobe go- 
4.C.13. verned by Kings, fell to be 
goyerned by an Army : their 
Monarchy was changed into a Stratocraty , an4 not 
into an A-iſtocraty or Democraty : far if Unity in 
Government, which is only found in Mona-chy,be once 
broken , there 1s no Stay or Bound , until it come 
to a conſtant ſtanding Army, for th: People or Meulri- 
tude, as Ariſtotle teacheth us, can excel in no YVertue 
but 1ltary, and that That is natural to them, and 
(b) mnizs d* iid therefore,in a popular Eſtate, 
Aunty do 26d (b) The Sovereign Power 1s in 
\& iy Rh the Sword , and thoſe that are 
cot TEgGSs MTRIRV INT of the Arms. Sothat 
&gfllw, &MNG potni- any Nation or Kingdom that is 
Tl TONE mull * not charged with the keeping 
Jer" em Þ & TAS of a King, muſt perpetually be 
elle Ada x © the Charge of paying and 
wr "*  keepingof an Army, 
TowTlw TW moAI- 


Ul © / - | ' A =_ \ _ 
TEXY KY® paTHIOY T0 TE CMNEUSY » Ky - METEN SOV 
owTH; ol Karſnpior Tx one. L.3.0C7. 


Theſe 


” 
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Theſe brief Obſeryations upon A-i/orle's perfett 
Forms of -Goyernment , may direct what to judge 
of thoſe corrupted or imperfett Forms which he 
mentions ; for reftum eſt index ſus & obliqui,and he 
reckons them to be all one in Matter and Form, 
and to differ only in their End : the end of the 
Perfe@t Forms being for the Good of the Governed, 
and of the Imperfet , for the benefit only of the 
Governours, Now ſince Ariſtotle could not tell how 
to define or deſcribe his Right or Perfect Forms of 
Government, it cannot be expeded he can fatisfie 
us concerning thoſe he calls Imperfe&t : yet he la- 
bours and beſtirs himſelf- mainly in the buſineſs , 
though to little purpo%&; for howſdever the Title 
of- his Book be NoAinwv, of Politicks , and that he 
mentions ToXAilea for a ſpecial Form of Govern- 
ment, which hath the common name of a Policy : yet 
when he comes to diſpute in particular of Govyerit- 
ment, he argues only about Democracies and Ol:- 
garchies'; and therein he is copious , becauſe only 
thoſe which he calls corrupt Forms of Governments 
were common 1n Greece in his days. As for an Ari- 
ſtocracy, or a Policy which he mentions, they are on- 
ly Speculative Notions, or Airy Names, invented to 
delude the World, and to perſwade the People, thar 
under thoſe =_m Terms , there might be found 
ſome ſubtile Goyernment,which might at leaſt equal, 
if not. excel Monarchy : And the Inventers of thoſe 
fine Names were all but Rebels to Monarchy, by A- 
riftecle's confeſſion, where he ſaith, the firſf Common- 
weals of Greece after Kings were left , were made of 
theſe that waged War. lib.4.C.13. 

As Ariſtotle is irreſolute to determine what are 
truly Perfect Ariſtocracies and Policies , {0 he - w 

| ee 
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ſeek in deſcribing his imperfe&t Forms of Govyern- 
ment , as well Obgarchies as Democracies," and there- 
fore he is driven to invent ſeveral ſorts of them, 
and to confound himſelf with Subdiviſions : we 
will alledge ſome of his words. The cauſe why 
there be many kinds of Commonweals us , for that there 
are many parts of every City. Sometimes all theſe parts 
are in a Commonweal , ſometimes more of them , ſome- 
times fewer : whence it is manifeſt, that there are many 
Commonweals differing from each other- jn. kind :; be- 
cauſe the parts of them differ after the ſame manner. 
For a Commonweal u the Order of Magiſtrates aftribu- 
ted , either according to the Power of them that are 
partakers of it , or accordiyg to ſome other common equa- 
lity belonging to Poor and Rich , or ſome other thing 
common to both. It ts therefore neceſſary , that there 
be ſo many Commonweals as there are Ordtrs , ac- 
cording to the excellencies and differences of Parts. 
But it ſeemeth principally there are but two chief kinds 
of Commonyeals ;, the Democracy and the Oligarchy : 
for they make the Ariſtocracy a branch of Oligazchy, 
' a4 if ut were a kind of Oligarchy; and that other 
which 1s properly a Policy , to be a branch of Demo- 


Cracy. So they are wont to. efteem of Commonweals ;, | 


but it is both trner and better ;, that there being two 
right Forms, or one, that all the other be tranſgreſſi- 
ons. Here we find Ar;ftotleof ſeveral minds, lome- 


times he is for many Commonweals , ſometimes |; 
for two , or ſometimes for one. As for his many | 


Commonmeals , if he allow them according to the 
ſeveral parts of a City , he may as well make three 
thouſand kinds of Commonweals, as three : if two 
Artificers and three Souldiers (hoyld govern , that 
ſhould be one kind of Commonweal : if four Hus- 
bandmen, 
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bandmen, and five Merchants , that would be a ſe- 
cond fort ;. or ſix Taylors, and ten Carpenters , a 
third ſort ; or a dozen Saylors, and a dozen Porters; 
a fourth; and fo in infiriram, for Ariſtotle is not re- 
ſolved how many parts to make of a City, or how 
many Combinations of thoſe Parts; and therefore 
in his Reckoning of them , he differs from himſelf, 
ſometimes makes more, ſometimes fewer Parts : and 
oft concluding at the end of his Accompt with & cete- 
74's: and contelling that one and the ſame man may 
actſeveral Parts ; as he that is a Souldier , may be a 
Husbandman and an Artificer, and in his fourth Book 
and fonrth Chapter, he ſeems to reckon uP eight Parts 
of a City,but inthe Tail of them, he milles or forgets 
the ſixth. 1. He names the Plowman. 2. The Artifi- 
cer. 3+ The Tradeſman, or Merchant. 4, The merce- 
nary Hireling. 5. The Souldrer, (here Ariſtotle falls 
foul upon Plato, for making but four Parts of a Ci- 
ty. 1. TheWeaver. 2. The Plowman. 3. The Tay- 
lor. 4. The Carpenter, Afterwards, as if theſe were 
not ſufficent , he addeth the Smrh , and the Feeder 
of neceſſary Cattle , the Merchant, and the Ingroſſer or 
Retailer ) whileſt Arifterle was buſie in this Repre- 
henſion of Plato, he forgets himſelf, and skips over 
his iſoxth Part of a City, and names the 5. rich men, 
8. the Magiſtrates. In the ſame Chapter , he offers 
at another Divyifion of the Parts of a City or Com- 
monweal, firſt dividing it into a Popalacy, aiid Nobi- 
lity. The People he divides firſt into Fuſbandmer. 
2. Into Artificers. 3. Into Merchants, or thoſe that ufe. 
Buying or Selling. 4. Into thoſe that frequent the Seas, 
of whom ſome follow the War , others ſeek, for Gain ; 
ſome are Carriers or Tranſporters, others Fiſhermen. 


i 3. Handicrafiſmen that poſſeſs ſo little goods , that they 
I 3 
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cannot be idle. 6. Thoſe that are not free on both ſides, 
and any other ſuch like Multitude of People. The kinds 
of Noblemen are diſtinguiſhed by Riches, by Lineage, 
by Vertue, by Learning, and other ſuch like things. 

That there may be more Parts of a Commonweal 
that are here numbred, Ar:/orle confeſſeth or ſuppo- 
ſeth; and of a Multitade of Parts, and of a Multi- 
tudeof Mixtures of ſuch Parts may be made a World 
of Forms of Obgarchies and Democratzes . 

This, Confuſion of the Parts and Kinds of Com- 
monweals drove Ariſtetle rather to reſt upon the 
Diviſion of Rich and Poor , for the main parts of a 
Commonweal , than any other. The diſtinCtion 
of a Few and of a Multitude , or the whole People, 
might ſeem more proper to diſtinguiſh between an 
Oligarchy-and a Democraty ;, but the Truth is,- Ari- 
ſtole looking upon the Cities þf Greeee, and finding 
that ia every of them, evenin Athens it ſelf ,: there 
were many of the People that were not allowed to 
be Citizens, and to participate in the Government, 
and that many times He was'a Citizen in one fort of 
Goyernment ; who was not a Citizen in another, 
and that Citizens differed according to every Com- 
monweal ; he conſidered thet if he ſhould place a 
Right in the whole People, either to govern, .or to 
chuſe their Form of Goyernment , or the Parties 
that ſhould govern : he ſhould hereby condemn the 
Government of all the Cities in Greece, and eſpe- 
cially of Ariſtecraty , which, as he ſaith , allows no 
Artificer 10 be a Citizen , and beſides, he ſhonld there- 
by confute a main Principle of his own Pokticks, 
which is, that ſome men are born ſlaves by Nature ; 
which quite contradicts the Poſition, that «ll men are 
born equal and free 5, and theretore Ariftorle thought 

| : It 
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it fitter to allow all imaginable Forms of Govern- * 
ment, that ſo he might not diſparage any one City, 
than to proponnd ſuch a Form as might condemn 
and deſtroy allthe reſt. 

Though [Ariſtotle allow ſo many ſeveral Forms of 
corrupted Goyernments ; yet he inſiſts upon no one 
Form of. all thoſe that he can defineor deſcribe , in 
ſuch ſort, that he is able tojſay that any one City 
in all Greece was governed juſt according to ſuch a 
Form hisdiligence is only to make as many Forms 
as the giddy or inconſtant Humour of a City could 
happen upon ; he freely gives the People Liberty to 
invent as many Kinds of Goyernment as they pleaſe, 
provided he may have Liberty to find fault with 
every one of them; it proved an eaſier. Work for 
him to find Fault with every Form, than to tell how 
to amend My one of them; he found ſo many Im- 
perfeCtions 1n all ſorts of Commonweals , that he 
could'not hold from reproving them before ever he 
tells us what a Commonweal is , or how many ſorts 
there are, and to this Purpoſe he ſpends his 
whole ſecond Book in ſetting out, and correcting 
the chief Commonweals of Greece , and among 
others the Lacedemonian , the Cretan , and Carthavi- 
ian Commonweals; which three he eſteems to 
much alike, and better than any other, yet he ſpares 
not to lay open their. imperfections, and doth the 
like to the Athenian; wherein he breaks the Rule 
of Method, by delivering the Faults of Common- 
weals, before he teach us what a Commonweal is ; 
for in his firſt Book, he ſpeaks only of the Parts of 
which a City, or a Commonweal is made , but tells 
us not what a City or Commonweal is, until he 
come to his Third Book , wn there RA the. 

3 orts 
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ſorts of Government, he obſerves no Method at all, 
but in a diſorderly way , flies backward 4nd forward 
from one ſort to another : and howſoever there may 
be obſerved in him many Rules of Policy touching 
Goyernment in general, yet without doubt where he 
comes to diſcourſe of particular Forms, he is full of 
Contradiftion,or Confuſion,or both : it istrue,he is 
brief and difficult, the beſt Right aman cando him, 
is to confeſs he underſtands himnot ; yet a diligent 
Reader may readily diſcern ſo many Irvegularities 
and Breaches in Ar:ftotle's Books of Politicks, as tend 
to ſuch DiſtraQtion or Confuſion, that none of our 
- new Politicians can make adyantage of his Principles, 
for the Confirmation of an original Power by Nature 
5nthe People, which is the only Theme now in Faſhi- 
on: For Ariſtotle's Diſcourſe is of ſuch Common. 
weals as were founded by particnlar Perſons, as the 
 Chalcedonian by Phaleas, the Mileſian by Hippodamas, 
the Lacedemoniar by Lycurgus , the Cretan by XMinos, 
the Athenian by Salon, and the Jike : but the natural 
Right of the People to found, or elect their Kind of 
Government 1s not once diſputed by him : It ſeems 
the anderived Majeſty of the People, was ſuch a Meta- 
phyſical Piece of Speculation as our grand Philoſo- 
pher was not acquainted with ; he ſpeaks very con- 
temptuouſly of the Multitude in ſeyeral Places , he 
afhrms that the People are baſe or wicked Tudees 1p their 
| own Caſes ol T\&501 uu ne ot 
Lib. 3.69, 7Þ oinelov* and that many of them differ 
nothing from beaſts, Ti Sto Wo! 
Lib. 3. Cc. 11. Boe lan and again he faith,T he Common 
kk People or Freemen are ſuch as are neither 
Rich , nor in Reputation for Virtue ; and it is not ſafe to 
commit to them great Governments ;, for , by _ of 
| | their 
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Juſtice, andcommit many Errours ; and it is pleaſanter to * 
the multitude to live D:ſorderly, than Soberly, y3tov »» 
Tois moMois Th Civ dots 4 Þ owed 1g, 6. 
vos. If Ariſtotle had believed a Publick © OE 
Intereſt to have been;in the People, to the enabling 
them to' be their own carvers in point of Goyern- 
ment, he would never have entangled himſelf with 
ſuch intricate and ambiguous Forms of Common- 
weals, as himſelf cannot tell how to explain, nor any 
of his Commentators how to underſtand , or make 
Ukſe of. 

This one Benefit I have found by Reading A-i/to» 
tle , that his Books of Polticks ſerve for an admira- 
ble Commentary upon that Text of Scripture, 
which ſaith , n thoſe days there was no King in Iſra- 
el;, every man did that which was right in his own eyes. 
For he grants a liberty in every City , for any man, 
or multitudeof men, either by Cunning , or Force, 
to ſet up what Government they pleaſe; and he 
will allow ſome name or other of a Commonweal, 
which in effe£t is to allow every man to do what he 
liſts, if he beable; hence it is, that by the Confeſli- 
on of Ariſtotle, the firſt Commonyeals in Greece, after 
Kings were given over, were made of thoſe that waged 
War ; thoſe ſeveral kinds of Commonweals, were all 
ſummed up into the Government 
of an Army; for (4) it i, faith oye 2% Ono 
Ariſtotle, in their power , who man» we 101, x, wv 
age Arms to continue , or not conti- 3, (i ja 4 xd 
nue the Form of Government, where= @401 TW mM 
by the Eſtate is Governed, which Teav- L.7.c.9. 
is nothing elſe but a Srratocratie, 


or Military Government. - We cannot much blame 
I 4 Avrt= 
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Ariſtotle for the Incertainty, and Gontrariety in him 
©bourt the ſorts of Goyernment , it we conſider 
him as a Heathen ; for it-is not poſlible for the 
Wit of man to ſearch out the firſt Grounds or 
Principles of Government , (which neceſlarily de- 
pend upon the original of Property ) except he 
know that at the Creation one man. alone was 
made, to whom the Dominion of all things was 
given , and from whom all men derive their Ti- 
tle. This Point can be learnt only from the Scrip- 
tures: as for the imaginary Contract of People, it 
is a Fancy not improbable only, but impoſlible, ex- 
" a Cept a multitude of men at firſt had ſprung 
140. 2+ 6. out, and were engendred of the Eartb,whieh 
| Ariſtotle knows not whether he may believe , or no: It 
Juſtice (which is to give every man his Due) be the 
End of Government,there muſt Neceſlarily bea Rule 
to know how any man at firſt came to have a Right 
to any thing to have it truly called his. This is a 
Point Ar:ftotle diſputes not ; nor ſo much as ever 
dreamt of an original Contract among People : he 
looked no farther inevery City, then to aScambling | 
among the Citizens, whereby every one ſnatcht what 
he could get : ſo thata violent Poſſeſſion was the firft 
and beſt Title that he knew. | 
The main DiſtinCftion of Ariſtotle touching perfect 
or Right Forms of Goyernment from thoſe that are 
imperfect or corrupt , conſiſts ſolely in this Point, 
that where the profit of the governed is reſpected, 
there is a right Government , but where the Pro- 
fit of the Governours is regarded, there is a Cor- 
ruption or Tranſgreſſion of Government. By this 
it is ſuppoſed by Ariſterle , that there may be a Go- 
vermnment only for the Benefit of the G — - 
tnils 
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this Suppalition to be falſe , may be proved from 
Ariſtotle himſelf z 1 will Inſtance about the Point 
of Tyramny. 

Tyranny , faith Ariftotle, (a) is 4 de- (s)L'3. c 
ſpotical or maſterly Monarchy now he ke 
confeſſeth, that (b) in rruth the maſter- (3) L.4. c.10; 
by Government us profitable both to the | 
Servant by Nature, and the Maſter by Nature, and he 
yields a ſolid reaſon for it,laying, (c) /t Ace 
25 10t poſſible, if the Servant be deſtroy- (VS SSN 
ed, that the Maſterſhip can be ſaved;, whence it may 
be inferred, That if the Maſterly Government of 
Tyrants cannot be ſafe without the Preſervation of 
them whom they govern, it will follow.that « Ty- 
rant cannot govern for his own Profit only : and thus his 
main Definition of Tyranny fails, as being ground- 
ed upon an impoſſible Suppoſition by his own Con- 
feſſion. No Example can be ſhewed of any ſuch 
Government that ever was in the World, as Ar- 
fotle deſcribes a Tyramy to be; for under the worſt 
of Kings, though many particular men have unjuſt- 
ly ſuffered, yet the Multitude, or the People in ge- 
neral have found Benefit and Profit by the Goyern- 
ment. | 

It being apparent that the different kinds of Go- 
vernment in Ar:ftotle, ariſe only from the diffe-. 
rence of the number of Governours, whether one, 
a few, or many, there may be as many ſeyeral Forms 
of Governments as there be ſeveral Numbers , 
which are infinite ; ſo that not only the ſeveral 
Parts of a City or Commonweal , but alſo the ſe- 
veral Numbers of ſuch Parts may cauſe multipli- 
cy of Forms of Government by Ariſtotle's Prin- 
ciples. 
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It is forther obſervable in Aſſemblies, that it is 
not the whole Aſſembly, but the major part only 
of the Aſſembly that hath the Goyernment ; for 
that which pleaſeth the moſt , ts always ratified, ſaith 

sſtotle , lib. 4c. 4. by this means one and the ſame 
Aſſembly may make, at one Sitting , ſeveral Forms 
of Commonweals, for in ſeveral Debates and Votes 
the ſame number of men, or all the ſelf. ſame men 
donot ordinarily agree in their Votes ; and the leaſt 
Difagreement, either inthe Perſons of the men, or 
in their number, alters the Form of Government. 
Thus in a Commonweal , one part of the Publick 
Affairs fhall be ordered by one Form of Govern- 
ment, and another part by another Form , and a 
third part by a third Form , and ſo  ifinitum. 
How can that have the Denomination of a Form 
of Government, which Iaſts but for a moment only, 
about one fra{tion of Buſineſs? for in the very in- 
ſtant, as it were in the Twinkling of an eye, while 
their Vote laſteth, the Government muſt begin and 
end. | | 

To be governed, is nothing elſe but to be obedi- 
ent and ſubjeft to the Will or Command of 
another; it is the Will in a man that goyerns; or- 
dinarily mens-Wills are divided according to their 
ſeveral Ends or Intereſts ; which moſt times are dif- 
ferent, and many times contrary the one to the 
other , and in fuch caſes where the Wills of the 
major part of the Aſſembly do unite and agree in 
one W1ll, there is a Afonarchy of many Wills 1n one, 
though it be called an Ariſtocracy or Democracy", in 
regard of the ſeyeral Perſons ; it is not the many 


Bodies, but the one Will or Soul of the _ 
that 


Forms of Government. IIt 


that governs. (4) Where one «« ſet 

#p FA of many , the People becom- ( 4) Mo1a/px0- 
eth a Monarch , becauſe many are »» 6 9YuQ- Hite 
Lords , not ſeparately , but alto= Tou, odw86lG- 6g 
gether as one ; therefore ſuch a Peo- Yy, Toy + 0: 


le as if it were a Monarch , ſeeks to \ 

Ns Eh alone. Lib.4.C.4. 4 » a "A xder. 
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- It is a falſe and improper Speech to ſay that a 
whole Multitude , Senate, Council , or any Mult1i- 
tude whatſoever doth goyern where the major part 
only rules; becauſe many of the Multitude that are 
ſo aſſembled , are ſo far from having any part in the 
Government , that they themfelves are governed 
againſt and contrary to their Wills; there being in 
all Government various and different Debates and 
Conſultations , it comes to pals oft-times, that the 
major part in every Aſſembly , differs according to 
the ſeveral Humours or Fancies of men; thoſe who 
agree in one Mind, in one Point, are of different 
Opinions in another ; eyery Change of Buſineſs, or 
new Matter begets a new major part , and 1s a 
Change both of the Government and Governoars ; 
the Difference in the Number, or in the Qualities 
of the Perſons that goyern , is the only thing that 
cauſes different Governments, according to Ariſtotle, 
who divides his Kinds of Government to the Num- 
ber of one, a few, or many. As amongit the Ro- 
»3ans their Tribunitial Laws had ſeveral Titles, ac- 
cording to the Names of thoſe Tribunes of the Peo- 
ple , that preferr'd and made them. So in other 
Goyernments, the Body of their Acts and Ordinan- 
Ces, 
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ces, is compoſed of a Multitude of ma—_—_— Mo- 
narchs ,, who by the Strength and Power of their 
Parties or Factions are ſtill under a kind of a civil 
War, fighting and ſcratching for the Legiſlative 
Miſcellany , or medly of ſeveral Goyernments, If 
we conſider each Government according to the No- 
bler Part of which it is compoſed, it is nothing elſe 
but a Monarchy of Monothelites, or of many men 
of one Will , moſt commonly in' one Point only : 
but if we regard only the baſer part , or Bodies of 
ſuch Perſons as govern, there 1s an interrupted Suc- 
ceflion of a Multitude. of ſhort-lived Governments, 
with as many Intervals of Anarchy ; ſo that no man 
can ſay at any time, that he is under any Form of 
Government; for in a ſhorter time than the word 
can be ſpoken, every Government 1s begun and end- 
ed. Furthermore in all Aſſemblies, of what Qua- 
lity ſoever they be, whether Ar:iftocratical or De- 
mocratical, as they call them, they all agree in this 
one Point, to give that honourable Regard to Ma- 
narchy , that they do interpret the major, or pre- 
vailing part in every Aſſembly to be but as one 
man, and ſo do feign to themſelyes a kind of Mo- 
narchy. 

Though there be neither Precept nor Practice in 
Scripture, nor yet any Reaſon alledged by Arite- 
th for any Form of Government, but only Mo- 
narchy ; yet it is ſaid that it is evident to com- 
mon Senſe, that of old time Rome, and in this 
preſent Age Venice, and the Low-Countyies , en- 
joy a Form of Government different from Mo- 
narchy: Hereunto it may be anſwered , That a 
People may live together in Society , and help one 
another ; and yet not be under any Form of Goyern- 
| ment; 
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ment; as we ſee Herds of -Cattel do, and yet-we 
may not ſay they live under Government. For 
Government 15 not a Society only to live , butto 
live well and vertuouſly. This is acknowledged by 
Ariſtotle , who teacheth that | 
' (4) the at Os is ro (4) TtAG- TAGS 
hve bleſſedl honeſtly. Po- ms &ﬆ Mw Sins 
rs dares are DAT ; gon 
for honeſt Altions , but not for 
living together only. 
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Now there be two things principally required 
to a bleſſed and honeſt life : Religion towards God, 
and Peace towards men 2 that is, a quiet and peaceable 
Life ix all Godlineſs atid Honeſty, 1 Tim. 2.2. Here 
then will be the Queſtion z Whether Godlineſs and 
Peace can be found under any Goyernment but 24o- 
narchy,i or whether Rome, Yenice , or the Low Coun- 
tries did enjoy theſe under any popular Government. 
In theſe two Points , let us firſt briefly examine the 
RomanGovernment , which is thought to haye been 
the moſt glorious. | 

For Religion , we find preſently after the Build- 
ing of the City by Romulus, the next King , Numa 
moſt -deyoutly eſtabliſhed a Religion , and be- 
gan, his (Kingdom with the Service of the Gods; 
he forbad the Romans to make any Images of God, 
which Law laſted and /was obſeryed' 170 Years , 
there: being in all that time no Image or Pi- 
Cture of ' God, in any Temple or Chappel of Rome ; 
alſo he- erected the. Pontifical Colledge, and was 
himſelf the firſt Biſhop or Pomrifex ; Gang + Bi- 
4571 OPS 
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ſhops were to render no Account either to the Se- 
nate or Commonalty. They determined all Queſti- 
ons concerning Religion, as well between Prieſts as 
between private men : They puniſhed inferiour 
Prieſts, it they either added or detraCted from the 
eſtabliſhed Rites, or Ceremonies , or brought in any 
new thing into Religion. The chief Biſhop, Ponre- 
| fex Maximus, taught every man how to honour and 
_ the Gods. This Care had Monarchy of Re- 
igion. | 

Out after the Expulſion of Kings , we do not find 
during the Power of the People, any one Law made 
for the Benefit or Exerciſe of Religion : there be 
two Tribunitian Laws concerning Religion , but 
they are meerly for the Benefit of the Power of the 
People , and not of Religion. L. Papirize, a Tri- 
bune, made a Law, called Lex Papiria, that it ſhould 
n0t be lawful for any to conſecrate either Houſes, Grounds, 
Altars , or any other things without the Determination 
of the People. Domitiues Ainobarbus another Tribune 
Enatted a Law called Domitis Lex, that the Pontifical 
Colledge ſhould not, as they were wont, admut whom they 
would into the Order of Prieſthood, but it ſhould be mm 
the Power of the People;, and becaule it was contrary 
£0 their Religion, that Church-Dignities ſhould be 
beſtowed by the:Common People; hence for very 
Shame he ordained, that the leſler part of the Peo- 
ple, namely ſeventeen Tribes,ſhould elect whom they 
thought fit, and afterwards the Party elected ſhould 
have his Confirmation or Admiſſion from the Col- 
ledge : Thus by a Committee of Seyen Tribes 
taken out of Thirty five , the Ancient Form of 
Religion was altered and reduced to the: Power 
of the leſler part of the People. This was the 
great 
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great Care of the People to bring Ordination and 
Conſecration to the Laity. 

The Religion in Yemce , and the Low-Countries is 

ſufficiently known, much need not be ſaid of them : 
they admirably agree under a ſeeming contrariety z 
it iscommonty ſ2id , that one of them hath all Re- 
ligions, and the other no Religion; the Atheiſt of 
Venice may ſhake hands with the Seftary of Amſter- 
dam. This isthe Liberty that a Popular Eſtate can 
bragof, every man may be of any Religion, or no 
Religion, if he pleaſe; their main Deyotion is ex- 
erciſed 'only in oppoſing and ſuppreſſing Monarchy. 
They both agree to-exclude the Clergy from med- 
ling in Government, whereas in all Monarchies both 
before the Law of Moſes , and under it , and ever 
ſince; all Barbarians, Grzcians, Romans, Infidels, 
Turks, and Indians, have with one Conſent given 
ſuch Reſpettand Reverence to their Prieſts , as to 
truſt them with their Laws ; and inthis our Nation, 
the firſt Prieſts we read of before Chriſtianity, were 
the Druides, who as Ceſar ſaith ,* decided and deter- 
mined Controverſies, in Murder, in Caſe of Inheritance, 
of Bounds of Lands, as they in their Diſcretion judged 
meet 5, they grant Rewards and Puniſhments. It 18a 
Wonder to ſee what high ReſpeCt even the great 
Turk giveth to his Mufti, or Chief Biſhop,ſo neceſla- 
ry isReligion to ſtrengthen and direft Laws. 

To conſider of the Point of Peace : It is well 
known, that no People eyer enjoyed it without 
Monarchy. Ariſtotle ſaith , the Lacedemonians pre- 
ſerved themſelves by Warring ;, and after they had got- 
fen to themſelves the Empire , then were they preſently 
undone, for that they conld not live at Reſt, nor do any 
better Exerciſe , than the Exerciſe of War , lib. _ 7. 

ter 


116 Obſervations touching 


After Rome, had expelled Kings, it was in perpetual 
War, till the time of the Emperours : once only 
was the Temple of Fan ſhut, after the end of the 
firſt Punick War, but not ſo long as for one year, but 
for ſome Moneths. It is true, as Oroſ#« ſaith, that 
for almoſt 700 years , that us, from Tullus Hoſtilins to 
Auguſtus Czſar , only for one Summer , the Bawels of 
Rome aid nor ſweat Blood. On the Behalf of the 
Romans it may be ſaid , that thongh the Bowels of 
Rome did always ſweat Blood ; yet they did obtain 
moſt glorious Victories abroad. But it may be tru- 
ly anſwered , if all the Roman Conqueſts had no: 0- 
ther Foundation but Injuſtice ; this alone ſoils all 

the Glory of her warlike A&tions. The moſt glo- 
rious War that ever Rome had , was with Carthage; 
the Beginning of which War , Sir Walter | Ralezgh 
proves to have been moſt unjuſtly undertaken by the 

Romans , in confederating with the Aamerrines, and 
Aiding of Rebels, under the Title of protecting 

their Confederates; whereas Kings many times may 

have juſt Cauſe of War, for recovering and preſer- 

ving their Rights to ſuch Dominions as fall to them 

by Inheritance or Marriage, a Popular Eſtate, that 

can neither marry, nor be Heir to another, can have 

no ſuch Title toa War in a Foreign Kingdom ; and 

to ſpeak the Truth, if it be rightly conſidered ;, the 

whole time of the Popularity of Rome , the Romans 

wereno other than the only proſperous and glorious 
"Thieves, and Robbers of the World. 

If we look more narrowly into the Roman Go- 
vernment , it will appear , that in that very Age, 
wherein Rome was moſt victorious, and ſeemed to 
be moſt popular; ſhe owed moſt of herGlory to an 
apparent kind of Ffonarchy, For it was the Kingly 
; OWeTr 
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Power of the Conſuls , who (as Livy faith) had the 
fame Royal Furiſdittion , or abſolute Power that the 
Kings had, not any whit diminiſhed or abated , and 
held all the ſame Regal Enſizns of ſupreme Dignity , 
which helpt Rome to all her Conqueits : whiles the 
Tribunes of the People were {Ftrugling at home with 
the Senate about Eleftion of Magiſtrates, enatting 
of Laws, and calling to Account, or ſuch other po- 
pular Aﬀairs, the Kingly Conſuls gained all the Vi- 
tories abroad : Thus Rome at one and the ſame 
time was broken and diſtrafted into two Shews of 
Government ; the Popular , which ſerved only to 
raiſe  Seditions and Diſcords Within the Walls , 
whilſt the Regal atchieved the Conqueſts of Fo- 
reign Nations and Kingdoms. Rome Was {o ſenſi- 
ble of the Benefitand Neceſlity of 14n4-chy, that in 
her moſt deſperate Condition and Danger , when all 
other Hopes failed her , ſhe had ſtill reſort to the 
Creation of a Dittator , who for the time was an 
Abſolute King ; and from whom no Appeal to the 
People was granted, which is the royalleſt Evidence 
for Monarchy in the. World ; for they who were 
drawn to ſwear, they would ſuffer no King of Rome, 
found no ſecurity but in Perjury , and breaking 
their Oath by admitting the Kingly Power in ſpighr 
of their Teeth, under a new name of a Dictator or 
Conſul: a juſt Reward for their wantot expellin 
their King for no other Crime they could preten 
but Pride , which is moſt tolerable in a King of all 
men: and yet we find no particular Point of Pride 
charged upon him , but that he enjoyned the Ro- 
mans t9labour in cleanſing , and caſting of Ditches, 
and paving their Sinks : an Act both for the Bene- - 
fit and Ornament of the City , and therefore coni- 
K mendablz 
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mendable in the King : But the Citizens of Rome, 
who had been Conquerours of all Nations round 
2bout them, could not endure of Warriers to be- 
come Quarriers, and Day-labourers. Whereas it 
is ſaid , that Tarquin was expelled for the Rape com- 
mitted by his Son on Lucrece; it 1s unjuſt to con- 
demn the Father for the Crime of his Son ;, it had 
been fit to have petitioned the Father for the Pu- 
niſhment of the Offender : The FaCt, of young Tar- 
= cannot be excuſed, yet without wrong to the 

eputation of ſo chaſte a Lady as Zucrece 1s reputed 
to be, it may be ſaid, ſhe had a greater Deſire to be 
thought chaſte , than to be chaſte ; ſhe might have 
died untouched, and unſpotred in her Body, if ſhe 
had not been afraid to be ſlandercd for Inchaſtity ; 
both Dionyſivs Halicarnaſſeus , and Livie, who both 
are her Friends, ſo tell the Tale of her , as if ſhe 
had choſen rather to be a Whore , than to 
be thought a Whore. To fay Truth, we find 
no other Cauſe of the Expulſion of Tarqwr, than 
the Wantonneſs , and Licentiouſneſs of the People 
of Rome. 

This is further to be conſidered in the Ragrar: 
Government, that all the time between their Kings, 
and their Emperours , there laſted a continued 
ſtrife, between the Nobility and Commons, where- 
in by Degrees the Commons prevailed at laſt , ſo to 
weaken the Authority of the Conſuls and Senate , 
that even the laſt ſparks of 74onarchy were ina man- 
ner extinguiſhed , and then inſtantly began the Ct- 
vil War, which laſted rill the Regal Power was 
quickly brought home , and ſetled in Afonarchy. 
So long as the Power of the Senate ſtood good for 


the Election of Conſuls, the Regal Power was pre- 
ſeryed 
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ſerved in them, for the Senate had their firſt Inſti- 
tution from Monarchy : It is worth the noting, that 
in all thoſe places that have ſeemed to be moſt po. 
pular, that weak Degree of Goyernment, that hath 
been exerciſed among them , hath been founded up- 
on, and been beholden unto Monarchica! Princit- 
Ples, both for the Power of aſſembling, and man- 
ner of conſulting: for theentire and groſs Body of 
any People, is ſuch an unweildy and diffuſed thing 
as1s not capable of uniting , or congregating , or 
deliberating in an entire Lump , but in broken 
Parrs, which at firſt were regulated by Monar- 
chy. 
Furthermore it is obſervable, that Rome in her 
chief Popularity, was oft beholden for her Preſer- 
vation to the Monarchical Power of the Father oyer 
the Children: by means of this Fatherly Power , 
faith Bodin , the Romans flouriſhed in all Honour 
and Vertue , and oftentimes was their Common- 
weal thereby delivered from moſt imminent Deſtru. 
ftion, when the Fathers drew out of the Conſiſto- 
ry , their Sons heing Tribunes publiſhing Laws 
tending to Sedition. Amongſt others Caſſius threw 
his Son headlong out of the Conliltory, publithing 
the Law Azraria (for the Diviſion of Lands) in the 
Behoof of the People, and after by his own pri- 
vate Judgment put him. to Death, the Magiſtrates; 
Serjeants, and People ſtanding thereat aſtonied, and 
not daring to withſtand his Fatherly Authority , 
although they would with all their Power have had 
that Law for Diviſion of Lands ; which is ſufficient 
Proof , this Power of the Father not only to have 
been facred and inviolable , but alſo to have been 
Jawful for him , either by Right or hn - 
R 3 ” 
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diſpoſe of the Life and Death of his Children , 
even contrary to the Willof the Magiſtrates and 
Pcople. 

It is generally believed that the Goyernment of 
Rome , after the Expulſion of Kings , was popular ; 
Bodin endeavours to prove it , but | am not fatisfied 
with his Arguments, and though it will be thoughta 
Paradox, yetl muſt maintain, it was neyer truly po- 

ular, | 
, Firſt , it is difficult to agree, what a popular Go- 
vernment is, Ariſtotle ſaith, it 15 where Many or 4 
Multitude do rule ; he doth not ſay where the People, or 
the major part of the People, Or the Repreſentors of the 
People govern. | | 

Bodin affirms, if all the People be intereſſed in the 
Government , its a Popular Eftate , Lib. 2.C. 1. but 
after in the ſame Chapter he reſolves, that i * 4 
Popular Eſtate , whenall the People, or the greater; part 
thercof hath the Sovereignty, and he puts the Caſe, 
that if there be threeſcore thouſand Citizens , and 
forty thouſand of them have the Sovereignty , and 
twenty thouſand be excluded , it ſhall be called a 


Popular Eſtate: But I muſt tell him , though fifty 


nine thouſand, nine hundred , ninety nine of them 
govern, yet it 15 no popular Eſtate ; for if but one 
man be excluded, the ſame reaſon that excludes 
that one man , may exclude many hundreds , and 
many thouſands , yea, and the major part it ſelf; if 
it be admitted, that the People are or ever were free 
by Nature , and not to be governed, but by their 
own Conſent, it is moſt unjuſt to exclude any one 
man from his Right in Government ; and to ſup- 
poſe the People ſo unnatural , as at the firſt to have 

all 
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all conſented to give away their Right to a mgjor 
part , (as if they had Liberty given them only to 
give away, andnot touſeit themſelves) is not only 
improbable, but impoſlible; forthe'whole People 
is a thing ſouncertain and changeable , that 1t al- 
ters eyery moment, ſo that it,is neceſlary to ask of c- 
very Infant ſo ſoon as it 1s born its Conſent to Go- 
vernment, if you will ever have the Conſenrof the 
whole People. 

Moreover, if the Arbitrary Tryal by a Jury of 
Twelve men, be a thing of that admirable Perfe- 
Ction and Juſtice , as is commonly believed , where- 
in the Negative Yoyce of every lingle Perſon is pre- 
ſerved, fo that the diſſent of any of the Twelve fru- 
ſtrates the whole Judgment: How much more ought 
the natural freedom of each man be prelerved, by 
allowing him his Negative Voyce , which 1s but a 
continuing him in that Eſtate , wherein, it is con- 
feſſed , Nature at firſt placed him? Juſtice. re- 
quires that no one Law (hould bind all, except all 
conſent to it, there is nothing more violent and 
contrary to Nature, thanto allow a major part, or a- 
ny other greater partleſs than the whole to bind all 
the People. 

The next difficulty to diſcovering what a Popu- 
lar Eſtate is , is to find out where the Supreme 
Power in the Roman Government reſted ; it 13 
Bodir's Opinion, that #2 the Roman State th: Go- 
vernment was in the Magiſtrates , the Authority cd 
Council in the Senate , but the Sovercion Power 
and Majeſty in the People. Lib. 2. c. i. So in his 
firſt Book his Doctrine is, that the ance Ro- 
mans ſaid, Imperinm in Maziſtratibus, Anthoritatem 
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in Senatu, Poteſlatem in plebe , Majeſtatem in Populo 
ure efſe dicebant., Theſe four words Command, A 
thority , Pewer, and Majeſty 11gnifie ordinarily , one 
and the ſame thing, to wit, the Sovereignty , or 
ſupreme Power , [ cannot find that Bodin knows 
how to diſtinguiſh them; for they were not diſtinct 
Faculties placed in ſeyeral Subjects, but oneand the 
ſame thing diverſly qualified , for Imperium , Autho- 
ritas , Poteſtas , and Majeſtas were all originally in 
the Conſuls; although for the greater ſew the Con- 
ſuls would have the Opinion, and Conſent of the 
Senate who were never called together , nor had 
their Advice asked, but when and in what Points 
only it pleaſed the Conſuls to propound: fo that 
properly Senatuſconſultum was only a Decree of the 
Conſuls , with the Advice of the Senators: And ſa 
likewiſe the Conſuls, when they had a mind to have 
the Countenance of an ampler Council, they afſem- 
bled the Centuries, who were reckoned as the whole 
People, and were never to beaſlembled , but when 
the Conſuls thought fit to propound ſome Buſineſs 
of great weight nnto them; ſo that juſſus populs, the 
Command of the People which Bodin ſo much magni- 
fies, was properly jufſs Conſulum, the Command of 
the Conſuls, by the Advice or Conſent of the Aſlem- 
bly of the Centuries, who were a Body compoſed 
of the Senators, and the reſt of the Patritians , 
Knights , and Gentlemen, or whole Nobility toge- 
ther with the Commons: for the ſame men who had 
Voices in Senate, had alſo their Votes allowed in 
the Aiſ-mbly of the Centuries, according to their 
leveral Capacities. 
It may turther appear, that theRoman Govern- 
meng 
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ment was never truly popular , for that in her 
greateſt Show of Popularity, there were to be found 
aboye ten Servants for every Citizen or Freeman, 
and of thoſe Servants, not- one of them was allowed 
any Place, or Voice in Government : IF it be faid 
that the Roman Servants were Slaves taken in 
War, and therefore not fit to be Freemen ; to this 
it may be anſwered, that if the Opinion of our Mo- 
dern Politicians be good, which holds that al! mer are 
born Free by Nature , or if butthe Opinion of A+ 
fotle be ſound , who ſaith that by Nature ſome men 
are Servants, and ſome are Maſters , then it may be 
unnatural , or unjuſt to make all Priſoners in War 
Servants, or (as they arenow called) Slaves, a Term 
not uſed in the Popular Governments , either of 
Rame or Greece; for in both Languages, the uſual 
word that doth aniwer to our late Term of S/ave, 
is but Servwin Latin, and 45\G» in Greek. Be- 
ſides, if the Wars of theRomans , by which thev 
gained ſo many Servants were unjualt , as I take all 
offenſive War to be without a ſpecial Commiſſion 
from God, and as I believe all the Roman Wars 
were, that were made for the Enlargement of their 
Empire , then we may conclude , that the Romans 
were the notableſt Plagiaries, or Men-ſtealers in the 
World. 

But to allow the leſler part of the People of Rome, 
who called themſelves Citizens, to have hada jult 
Right to exclude all Servants from being a parr of 
the People of Rome, let us enquire whether the ma- 
jor part of thoſe, whom they allowed to be Citizens, 
had the Goyernment of Rome; whereby we may 
diſcover ealily how notoriouſly the poorer and 

KR 4 great- 


124. Obſervations touching 


greater part of the Citizens were gulPd of their 
Share in Government; There were two famous man- 
ners of their aſſembling the People of Rome : the 
firſt was by Claſſes , as they called them, which were 
divided into Cenraries; the ſecond was by Tribes, or ' 
Wards ;, the former of theſe was a Ranking of 
the People , according to their Abilities or Wealth 
the latter according to the Place or Ward , 
wherein every Citizen dwelt : In the Aſſemblies 
of neither of theſe , bad the major part of the Peo- 
ple the Power of Goyernment, as may thus be made 
appear. | | | 

Firſt, for the Aſſembly of the Centuries, there were 
ſix Degrees or Claſſes of men according to their 
Wealths; the firſt Claſſis was of the richeſt men in 
Rome, none whereof were under 2co /U. in Value: 
The Valuation of the ſecond Claſlis was not under 
fourſcore Pounds; and ſo thethird, the fourth, and 
the fifth Claſſis were each a Degree oneunder ano- 
ther.  ' The ſixth Claſſis contained the poorer fort, 
and all the Rabble. Theſe ſix Claſſes were ſubdivi- 
ded into Hnndreds, or Centuries, | 


Thefirſt Claſſis had 981 

The ſccond Claſlis had —— 22 

'Therhird Claſlis had ——-20 ! 

The fourth Claſſis had —22 4 CENTURIES. 
'The fifth Claſſis had —— 30 

The {ixth Claſlis had I'j 
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The Claſſes, and Centuries being thus ordered, 
when the Aſſembly came to giye their Votes, 
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they did not give their Voyces by the Poll , which 
is the true popular way : hut each Century 
Voted by it ſelf , each Century having one Voice, 
the major part of the Centuries cartied the Buſi- 
neſs : Now there being fourſcore and. eighteen 
Centuries in the firſt Claſſis , in which all the Pa- 
tricians, Senators , Noblemen, Knights, and Gen- 
tlemen of Rome , were inrolled, being. more in 
Number, and above half the Centuries, muſt needs 
have the Government , it they agreed all together 
in their Votes, becauſe they Voted firſt , for when 
97 Centuries had agreed in their Votes , the other 
Centuries of the inferiour Claſſis , were never 
called to Vote ; thus the Nobles, and richer 
men who were but few in Compariſon of: the Com- 
mon People did bear the: chief Sway,, becauſe all 
the poorer ſort , or Proletarian Rabble , were 
clap'd into the ſixth Claſſis , which in reckoning were 
allowed but the ſingle Voyce of one- Century, which 
never came to Voting: whereas in Number they 
did far exceed all the five other Claſſes or Centu- 
ries, and if they had been allowed: the Liberty of 
other Citizens, they might have been juſtly num- 
bred for a thouſand Centuries , or Voyces in the 
Aſſembly ; This Device of packing ſo many thou- 
ſands into one Century, did exclude far the great- 
eſt part of the People from having a part in the Go- 
vernment. - 

Next , for the Aſſembly of the People of Rome 
by Tribes, it mnſt beconſidered , that the Tribes 
did not givetheir Voyces by the Poll altogether , 
which is the true way of popular Voting, but each 
Tribe or Ward did Vote by it ſelf, and the Votes 
of the major part (not of the People but) a: on 
I ribes 
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Tribes did ſway the Government , the Tribes 
being unequal , as all Diviſions by Wards ufually 
are, becauſe the Number of the People of one Tribe, 
is not juſt the ſame with the Number of the People 
of each other Tribe ; whence it followed, that the 
major number of the Tribes might poſlibly be the 
minor Number of the People, which is a de- 
ſtroying of the Power of the major Part of the 
People. 

Add hereunto , that the Nobility of Rome were 
excluded from being preſent at the Aſſembly of the 
Tribes; and fo the moſt conſiderable part of the 
People was wanting , therefore it could not be the 
Voices of the major part of the People , where a 
great Part of the People were allowed no Voyces at 
all, for it muſt be the mzjor part of the whole, and 
not of a Part of the People , that muſt denominate 
a popular Government. 

Moreover it muſt be noted, that the Aſſembly of 
the Tribes wes not originally the Power of the 
People of Rome, for it was almoſt forty years after 
the Rejection of Kings before an Aſſembly of Tribes 
were thought on, or ſpoken of ; for it was the Aſ- 
ſembly of the People by Centuries, that agreed to the 
Expulſion of Kings, and creating of Conſuls in their 
Room , alſo the Famous Laws of the twelve Tables 
were . ratified by the Aſſembly: of the Centuries. 
This Aſſembly by Centuries, as it was more Ancient, 
than that by Tribes; ſo it was more truly popular, 
becauſe all the Nobility , as well as the Commons, 
had Voyces in it: The Aſſembly by Tribes , was 
pretended at firſt, only to elect Tribunes of the 
People, and other inferiour Magiſtrates ; to deter- 


mine of leſler Crimes that were not Capital, but 
only 
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only finable ; and to decree that Peace ſhould be 
made z but they did not meddle with denouncing 
War to be made, for that high Point did belong on- 
ly to the Aſſembly of the Centuries; and fo alſo 
did the judging of Treaſon, and other Capital 
Crimes. The difference between the Aſſembly of 
the Tribes, and of the Centuries, is very marerial 
for though it be commonly thought, that either of 
theſe two Aſſemblies wereeſteemed to be the People, 
yet in Reality it was not ſo, for the Aſſembly of 
the Centuries only could be ſaid tobe the People, 
becauſe all the Nobility were includcd in it as well 
as the Commons , whereas they were excluded out 
of the Aſſembly of the Tribes; and yet in Effect, 
the Aſſembly of the Centuries was but as the AC 
ſembly of the Lords , or Nobles only , becauſe the 
leſſer , and richer part of the People had the Sovye- 
reignty, as the Aſſembly of the Tribes was, but the 
Commons only. 

In maintenance of the popular Government of 
Rome , Bodin objects , that there could be no Regal 
Power in the two Conſuls, who could neither 
make Law, nor Peace, nor War. The Anſwer is, 
though there were two Conſuls, yet but one of 
them had theRegality ;'for they governed by Turns, 
one Conſul one Moneth , and the other Conſul ano- 
ther Moneth; or the firſt one day , and the ſecond 
another day. That the Confſuls could make no 
Laws is falſe, it is plain by Z:vy, that they had the 
Power to make Laws, or War, and did execute 
that Power, though they were often hindered by 
the Tribunes of the People; not for that the Power 
of making Laws or War, was ever takenaway from 
the Conſuls, or communicated to the Tribunes, 


bur 
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but only the Exerciſe of the Conſular Power was 
ſuſpended by a ſeeming humble way of znrerceſſi- 
on of the Tribunes ; The .Conſuls by their firſt 
Inſtitution had a lawful Right to do thoſe things, 
which, yet they would not do by reaſon of the 
-ſhortneſs of - their Reigns , but choſe rather to 
countenance their Actions with the Title of a De- 
cree of tne Senate (who were their private Coun- 
ctl) yea , and ſometimes with the Decree of the 
Aſſembly of the Centuries (who were their Pub- 
lick Council ) for both the Aſſembling of - the 
Senate , and of the Centuries, was at the Plea- 
ſure of the Conſuls, and nothing was to be pro- 
pounded in either of them , but at the Will of 
the Conſuls : which argues a Sovereignty in them 
over the Senate and Centuries ; the Senate of Rome 
was like the Houſe of Lords , the Aſſembly of 
the Tribes reſembled the Houſe of Commons , but 
the Aſſembling of the Centuries, was a Body com. 
. 'Poſed of Lords and Commons united to Vote toge. 
ther. | 
The Tribunes of the People bore all the Sway 
among the Tribes , they called them together when 
'they pleaſed , without any Order , whereas the 
Centuries were never Aſſembled without Ceremo- 
ny, and Religious Obſervation of the Birds by the 
Augurs, and by the Approbation of the Senate, and 
therefore were.{aid to be auſpicata, and ex authoritate 
Patrum. 
-». Theſe things conſidered , it appears , that the 
Aſſembly of the Centuries was the only legitimate, 
and great Meeting of the People of Rome : as for 
any Aſſembling , or Electing of any Truſtees, or 
Repreſentors, of the People of Rome, in nature * 
tne 
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the Modern Parliaments, it was not in Uſe, or ever 
known-in Rome. 

Above two hyndred and twenty years after 
the Expulſion of Kings, a ſullen humour. took the 
Commons of Reme , that they would needs de- 
part the City to Fariculum , on the other ſide of 
Tybar , they would not be brought back into the 
City , until a Law was made , That a Plebifci- 
tum, Or a Decree of the Commons might be ob. 
ſerved for a Law; this Law was made by theDi- 
ator Hortenſins, to quiet the Sedition ,. by giy- 
ing a part of the Legiſlative Power to the Com- 
mons, in ſuch inferiour matters only , as by To- 
leration and Uſurpation had been practiſed by the 
Commons. I find not that they deſired an En- 
largement of the Points which were the Object 
of their Power , but of the Perſons, or Nobility 
that ſhould be ſubject to their Decrees : the great 
Power of making War, of creating the greater Ma- 
giſtrates, of judging in Capital Crimes, remained in 
the Conſuls, with the Senate, and Aſlembly of the 
Centuries. 

For further manifeſtation of the broken and di- 
ſtrafted Goyernment of Rome, it is fit to conſider the 
Original Power of the Conſuls, and of the Tribunes 
of the Commons, who are ordinarily called the Tri- 
bunes of the People. 

Firſt, itis undeniable, that upon the expulſion 
of Kings, Kingly Power was not taken away , but 
only made Annual and changeable *between two 
Conſuls; who in their Turns, and by courſe had 
the Sovereignty , and all Regal Power ; this ap- 
pears plainly in Zivy, who tells us, that Yalerizs 
Publicola being Conſul , he himſelf alone ordained 
aLaw, 
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a Law, and then aſſembled a General Seſſion. 

Turentillus Arſa inveyed and complained againſt 
the Conſul's Government, as being ſo abſolute ,” and in 
Name ouly leſs odious than that of Kings , but in Faft 
more cruel: for inſtead of one Lord the City had re- 
ceived twain , having Authority beyond all Meaſure, nn- 
bmited and infinite. Sextinus and Licinss complain , 
that :mere would never be any indifferent Courſe , ſo 
' long as the Nobles kept the Sovereign Place of Command, 
and the Sword to ſtrike, whilſt the poor Commons have 
only the Buckler ; their Concluſion was , that i: re- 
mains , that the Commons bear the Office of Conſuls too, 

for that were a Fortreſs of their Liberty ;, from that day 
forward , ſhall the Commons be Partaksrs of thoſe things, 
wherein the Nobles now ſurpaſs them , namely Sovereigu 
Rule and Authority. 

The Law of the twelve Tribes affirm , Regio im- 
perio duo ſunto , iique Conſules appellamtur. Let two 
have Repal Power, and let them be called Conſuls : alſo the 
Judgment of Livy is , that the Sovereign Power was 
' tranſlated from Conſuls to Decemvirs , as before from 
Kings to Conſuls. Theſe are proofs ſufficient to ſhew 
the Royal Power of the Conſals. 

About ſixteen years after the firſt Creation of 
Conſuls , the Commons finding themſelves much 
run into Debt , by waſting their Eſtates in following 
the Wars ; and ſo becoming, as they thought , 
oppreſſed by Uſury , and caſt into Priſon by the 
Judgment, and Sentence of the Conſuls , they grie- 
yoully complained of Uſury , and of the Power of 
the Conſuls, and by Sedition prevailed , and obtain- 
ed Leave to chooſe among themſelves Magiſtrates 
called Tribunes of the People, who by their Inter- © 
ceſſion might preſerve the Commons from being op- 
prelled 
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preſſed, and ſuffering Wrong from the Conſuls : 
and it was further agreed , that the Perſons of thoſe 
Tribunes ſhould be ſacred , and not to be touched 
by any. By means of this Immunity of the Bodies 
of the Tribunes from all Arreſts or other Violence, 
- they grew in time by Degrees to ſuch Boldneſs, 
that by ſtopping the Legal Proceedings of the Con- 
ſuls ( when they FR to intercede ) they raiſed 
ſuchan Anarchy oft-times in Government, that they 
themſelves might act, and take upon them, what 
Power iſoever they pleaſed (though it belonged not 
to them.) This Gallantry of the Tribunes was the 
Cauſe , that the Commons of Rome , who were di- 
ligent Pretenders to Liberty, and the great Maſters 
of this part of Politicks , were thought the only fa- 
mous Preſervers , and Keepers of the Liberty of 
Rome. And to do themright, it muſt be confeſſed, 
they were the only men that truly underſtood the 
Rights of a Negative Yoice;, if we will allow every 
man to be naturally free till they give their Conſent 
to be bound , we muſt allow every particular Perſon 
a Negative Voice ; ſo that when as all haye equal 
Power , and are as it were Fellow-Magiſtrates or 
Officers, each man may impeach, or ſtop his Fellow- 
Officers in their Proceedings, this is grounded upon 
the general Reaſon of all them, which have any 
thing in Common, where he which forbiddeth, or 
denieth, hath moſt Right; becauſe his Condition in 
that Caſe is better than his which commandeth, or 
moveth to proceed ; for every Law or Command, 
is in it ſelf an Innovation , and a Diminution of 
ſome part of popular Liberty ; for it is no Law ex- 
cept it reſtrain Liberty ; be that by his Negative 
Voice doth forbid or hinder the Proceeding of _ 
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Law , doth but preſerve himſelf in that Condition 
of Liberty , wherein Nature hath placed him, and 
whereof he is in preſent Poſleſſion ; the Conditi- 
on of him thus in Poſſeſſion being the better , the 
ſtronger is his Prohibition , "any ſingle man hath a 
juſter Title to his Negative Yoyce, than any Multitude 
can have to their Affirmative; to ſay the People 
are free, and not to be goyerned, but by their 
own Conſent, and yet to allow a major part to 
rule the whole, is a plain Contradiction, or a de- 
ſtruction of natural Freedom. This the Commons 
of Rome rightly underſtood , and therefore the tran- 
ſcendent Power of the Negative Voyce of any one 
Tribune, being able of it ſelf to ſtay all the Pro- 
ceedings, not of the Conſuls and Senate only, and o- 
ther Magiſtrates, but alſo of the reſt of his Fellow- 
Tribunes , made them ſeem the powerfulleſt men in 
all Rome ;, and yet in Truth they had no Power or Ju. 
ri{diction atall , nor were they any Magiſtrates, . nor 
could they lawfully call any man before them, for 
they were not appointed for Adminiſtration of 


Juſtice, but only to oppoſe the Violence, and Abuſe 


of Magiſtrates, by interceeding for ſuch as appealed, 
being unjuſtly oppreſſed; for which Purpoſe at firſt 
they fate only without the Door of the Senate, and 
were not permitted to come within the Doors : 
this Negative Power of theirs was of force only 
to hinder , but not to help the Proceedings in Courts 
of Juſtice; to govern, and not to govern the Peo- 
ple. And though they had no Power to make 
Laws, yet they took uponthem to propound Laws, 
and flattered and humoured the Commons by the 
Aerarian and Frumentarian Laws , by the firſt they 
divided the Common Fields, and conquered Lands 
among 
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among rhe Common People ; and by the latter, they 
afforded them Corn at a cheaper or lower price : by 
theſe means theſe Demagogues or Tribunes of the 
Commons led the Vulgar by the Noſes, to allow 
whatſoever Uſurpations they pleaſed ro make in Gos 
yernment. 

The Royal Power of the Conſuls was neyer ta- 
ken away from them by any Law that I hear of, 
but continued in themall the time of their pretend- 
ed popular Goyernment , to the yery laſt, though 
repined at, and oppoſed in ſome particulars by the 
Commons. 

The No-Power, or Negative Power of the Tri- 
bunes , did not long give content to the Com- 
mons, and therefore they deſired, that one of. the 
Conſuls might be choſen out of the Commonalty : 
the eager Rm—_— of this Point for the Com« 
mons, and the diligent oppoſing of it by the No- 
bility or Senate , argues how much both Parties 
regarded the Sovereign Power of a Conſul; the 
Diſpute laſted fourſcore years within two : the 
Tribunes preſling it upon all advantages of oppor- 
tunity, never gave over till they carried it by ſtrong 
hand , or ſtubbornneſs , hindering all Eleftions of 
the Curule , or greater Magiſtrates, for five years 
together , whereby the Nobles were forced to yield 
the Commons a ConſuP's Place , or elſe an Anarchy 
was ready to deſtroy themall, and yet the Nobility 
had for a good while allowed the Commons XM:lta- 
ry Tribanes with Conſular Power , which , in effect 
or ſubſtance , was all one with having one of the 
Conſuls a Commoner , ſo that it was the bare 
Name of a Conſul which the Commons fo long 
ſtrived for with the Nobility; In this Ms 
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{ome Years Conluls were choſen, ſome -years 4:{- 
tary Tribunes in ſuch Confuſion, that the Romar 
Hiſtorians cannot agree among themſelves, what 
Conſuls to aſſign , or name for each Year , although 
they have Capitoline Tables, Sicilian and Greek, Re- 
gilters, and Kalenders, Fragments of Capstoline 
Marbles , linen Books or Records to help them; agood 
while the Commons were content with the Liber- 
ty of having one of the Conſuls a Commoner; but 


about fourſcore years after they enjoyed this Pri- . 


vilege, aDelire took them to have it Enacted, that 
a Decree of the Commons called a Plebiſcizum might 
be obſerved for a Law , Hortenſius the DiCtator 
yielded to enact it , thereby to bring back the Sed 
tious Commons , who departed to Faniculam on 
the other ſide of Tybur, becauſe they were deeply 
engaged in Debt in regard of long Seditions and 
Diſlenſions. The Eleventh Book of Livy, where 
this Sedition is ſet down, is loſt ; we have on- 
ly a touch of it in Flor his Epitome, and Saint Au- 
guſtine mentions the Plundering of many Houſes by 
the Commons at their departing: this Sedition was 
above 220 years after the: Expulſion of Kings , 


in all which time, the People of Rome got the Spoyl ) 


of almoſt all 7aly, and the wealth of very many 
rich Cities: and yet the Commons were in ſo great 
Penury , and over-whelmed with Debts, that they 
fell to plunder the rich Houſes of the Citizens , 
* which ſounds not much for the Honour of a popular 
Government. This communicating of a Legiſlative 


Power to the Commons , touching Power of en- | 
franchiſing Allies , Judgments Penal , and Fines, : 


and thoſe Ordinances that concerned the Good 


of the Commons called Plebiſcita , was a dividing 
of 
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of the Supreme Power, and the giving a Share 
of it to others, as well as to the Conſuls , and 
was in effect to deſtroy the Legiſlative Power , for 
to haye two Supremes 1s to haye none , becauſe the 
one may deſtroy the other , and is quite contrary 
to the indiviſible natnre of Sovereignty. The 
Truth is, the Conſuls , having but annual Soye- 
reignty , were glad for their own Safety, and Eaſe 
in Matters of great Importance, and Weight, to 
call together ſometimes the Senate, who were their 
ordinary Council , and many times the Centuries 
of the People , who were their Council extraordi- 
nary, that by their Advice they might countenance, 
and ſtrengthen ſuch ACtions as were full-of Danger 
and Envy : and thus the Conſuls by weakening their 
Original Power brought the Government to Confu- 
ſion , Civil Diſknſion, and utter Ruine : fo dange- 
rous a thing it is to ſhew Favour to Common 
People, who intepret all Graces and Fayours for 
their Rights, and juſt Liberties: the Conſuls fol- 
lowing the Advice of the Senate or People, did 
not take away their Right of Governing no more 
than Kings loſe their Supremacy by taking Advice in 
Parliaments. 

Not only the Conſuls, but alſo the Pretors and 
Cenſors (two great Offices, ordained only for the 
eaſe of the Conſuls, from whom an Appeal lay to 
the Conſuls) did in many things exerciſe an Arbi- 
trary or Legiſlative power 1n the Abſence of the 
Conſuls, they had no Laws to limit them: for 
many Years after the Creation of Conſuls, ten 


: men wereſent into Greece to chooſe Laws; and after 


the twelve Tables were confirmed , whatſoever the 
Pretors, who were but the Conſuls Subſtitutes, did 
L 3 command, 
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command, was called jus honorarium; and they were 
wont at the Entrance into their Office to collect and 
hang up for Publick View, a Form of Adminiſtration 
of Juſtice which they would obſerve, and though the 
ediftum Pretoris, expired with the Pretors Office, yet 
it was called Edi&m perpetuum. 

What Peace the Low-Countries have found ſince 
their Revolt is viſible; it 1s near about an hundred 
Years ſince they ſet up for themſelves, of all which 
time only twelve years they had a "I ruce with the 
Spaniard, yet in thenext year, after the Truce was 
agreed upon , the War of Faliers brake forth, which 
engaged both Parties; ſo that upon the matter, they 
have lived in a continual War, for almoſt an hun- 
dred years; had it not been for the Aid of their 
Neighbours, they had been long ago ſwallowed up, 
when they were glad humbly to offer their new 


hatch'd Commonweal , and themſelves Vaſlals to | 
the Queen of England, after that the French King | 
Henry the Third had refuſed to accept them as his *' 
Subjects ; Thar little Truce they had, was almoſt as * 
coſtly as a War; they being forced to keep about | 
thirty thouſand Souldiers continually in Garriſon. | 
Two things they ſay they firſt fought about, Religi- | 


on and Taxes, and they have prevailed it ſeems in 
both , for they have gotten all the Religions in 
Chriſtendom, and pay the greateſt Taxes in the 
World; they pay Tribute half In half for Food, 
and moſt neceſlary things, paying as much for Tre. 
bute as the price of the thing ſold; Exciſe is paid 
by all Retailers of Wine , and other Commodities ; 
for each Tun of Beer ſix Shillings, for each Cow 
for the Pail two Stivers every Week : for Oxen, 
Horſes, Sheep, and other Beaſts ſold in the Market 
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the twelfth partatleaſt ; be they never ſo oft ſold 
by the year to and fro, the new Maſter ſtill pays as 
much : they pay five Stivers for eyery Buſhel of their 
own Wheat , which they uſe to grind in Publick 
Mills : Theſe are the Fruits of the Low-Country 
War. 

It will be faid that Yenice is a Commonwealth 
that enjoys Peace. She indeed of all other States 
hath enjoyed of late the greateſt Peace ; but ſhe 
owesit not to her kind of Goyernment, but to the 
natural Situation of the City, having ſuch a Banck 
in the Sea of near threeſcore Miles, and ſuch Mar. 
ſhes towards the Land, as make her unapproacha- 
ble by Land, or Sea; to thefe ſhe is indebted for 
her Peace at home , and what Peace ſhe hath abroad 
ſe buys at a dear Rate; and yet her Peace is little 
better than a continued War ; The City always is 
in ſuch perpetual Fears , that many beſieged Cities - 
are in more Security; a Senator or Gentleman dares 
not converſe with any Stranger in Yenice, ſhuns Ac- 
quaintance, or dares not own it : they are no bet- 
ter than Banditos to all humane Society. Nay, no 
. People in the World live in ſuch Jealouſie one of 
another ; hence are their intricate Solemnities, or 
rather Lotteries in Elgftion of their Magiſtrates, 
which in any other Place , would be ridiculous and 
uſeleſs. The Senators or Gentlemen are not only 
jealous of the Common People, whom they keep 
diſarmed, but of one another , they dare not truſt 
any of their own Citizens to be a Leader of their 
Army, but are forced to hire, and entertain For- 
reign Princes for their Generals , excepting their 
Citizens from their Wars , and hiring others in 


their Places ; it cannot þe ſaid , that People live 
LE 9 7" 
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in Peace, which are in ſuch miſerable Fears con- 
tinually. 

The Venetians at firſt were ſubject to the Romar 
Emperour ; and for fear of the Invaſion of the 
Hunnes forſook Padua , and other Places in Jraly; 
and retired with all their Subſtance to thoſe Iſlands 
where now Venice ſtands: I do not read they had 
any Leave to deſert the defence of their Prince and 
Countrey , where they had got their Wealth, much 
leſs to ſet up a Government of their own ; it was 
no better than aRebellion, or Reyolting from the 
Roman Empire. At firſt they lived under a kind 
of Oligarchy ;, for ſeveral Iſlands had each a Tribune, 
who all met , and governed in common : but the 
dangerous Seditions of their 1 ribunes , put a ne- 
ceſlity upon them to chooſe a Duke for Life, who, 
for many hundreds of years , had an Abſolute 
Power; under whoſe Government Yemce flouriſhed 
moſt, and got great Victories, and rich Poſleſſions. 
But by inſenſible degrees , the Great Council of the 


Gentlemen have for many. years been leſſening the : 


Power of their Dukes, and{have at laſt quite taken 
It away. It isa ſtrange Errour for any man to believe, 
that the Government of Yemce hath been always the 
ſame that it is now: he that reads but the Hiſtory 
of Yenice , way find for a long time a Sovereign 
Power in their Dukes: and that for theſe laſt two 


hundred years, ſince the diminiſhing of that Power, | 
there hath been no great Victories and Conqueſts ob- | 


tained by that Eſtate. 


That which exceeds admiration is , that Contarewe | 
hath the conhdence to affirm the preſent Govern- | 
ment of Yenice to be a mixed Form af ' Monareby, | 
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Democraty', and Ariſtocraty : For, whereas he makes 
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the Duke to have the Perſon and Shew of a King » 
he after confeſſeth , that the Duke can do nothing 
at all alone, and being joyned with other Magi- 
ſtrates, he hath no more Authority than any of 
them: alſo the Power of the Magittrates 1s ſo [mall, 
that no oneof them, how great loever he be, can 
determine of any thing of moment, without the al: 
lowance of the Council. So that this Duke 1s but 
a man dreſſed up in Purple, a King only in Pomp 
and Ornament , in Power but a Senator , within the 
City a Captive , without a Traytor, if he go with- 
out Leave. As little reaſon is there to think a Po- 
pular Eſtate is to be found in the great Council of 
Venice, or S. P, Q. U. for it doth not confiſt of 
the fortieth part of the People, but only of thoſe 
they call Patritians or Gentlemen ; for the Com- 
mons, neither by themſelves , nor by any choſen by 
them for their Repreſentors , areadmitted to be any 
part of the Great Council : and if the Gentlemen 
of Yenice have any Right to keep the Government 
in their own hands, and to exclude the Commons, 
they never had it given them by the People, but ar 
firſt were beholding to Monarchy for their Nobility. 
This may further be noted, that though Fexice of 
late enjoyed Peace abroad , yet it had been with that 
Charge, either for Fortification and Defence, or 
in Bribery ſo exceſſive, whereby of late upon any 
terms they purchaſed their Peace.that It is {aid their 
Taxes are ſuch, that Chriſtians generally live better 
under the Txrk, than nnder the /2nerians, for there 
is not-a grain of Corn, a fpoonful of Wine, Salt, 
Eggs, Birds, Beaſts, Fowl, or Fiſh ſold, that pay- 
cth nota certain Cuſtom : upon occalions the Labou- 


rersand Crafts-men pay a Rate by the Poll monthly, 
L i they 
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they receive incredible Gains by Uſury of -the Jews z 
for in every City they keep open Shops of Intereſt, 
taking Pawns after fifteen in the hundred, and if at 
the years end 1t be not redeemed, it is forfeited, or 
at the leaſt, ſold at great loſt. The Revenues which 
the very Courtezans pay for Toleration , maintains 
no leſs than a dozen of Gallies. $2 
By what hath been ſaid , it may be judged how 
unagreeable the Popular Government of Rome here- 
tofore , and of Yemce , and the United Provinces 
at preſent, are, either for Religipnor Peace (which 
two are principal Ingredients of Goyernment) and 
ſo conſequently not fit to be reckoned for Forms, 
ſince whatſoever is either good or tolerable in ei- 
ther of their Governments , 1s borrowed or patch- 
ed up of a broken, and diſtracted 34onarchy. Laſt- 
ly, though Yenice and the Low Countries are the 
only remarkable Places in this Age that reject 
Menarchy ; yet neither of them pretend their Go- 
vernment to be founded upon any Original Right 
f the People , or have the Common People any 
ower amongſt them , or any choſen by them. 
Never was any Popular Eſtate in the World 
famous for keeping themſelves in peace ; all 
their glory hath been for Quarrelling and Fight- 


0g. | 
6 ny hoſe that are willing to be perſwaded, that 
the Power of Goyernment is originally in the Peo+ 
ple, finding how impoſlible it is for any People to 
exerciſe ſuch Power, do ſurmiſe , that though the 
People cannot Govern, yet they may chooſe Repre- 
ſentors or Truſtees, that may manage this Power for 
the People, and ſuch Repreſentors muſt be ſurmiſed 
to be the People. And fince ſuch Repreſentors can- 
: nor 
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not truly be choſen by the People , they are fain to 


divide the People into ſeveral Parts, as of Provin- 
ces, Cities, and Burrough-Towns, and to allow 
to every one of thoſe Parts to chooſe one Re- 
preſentor or more of their own : and ſuch Re- 
preſentors, though not any of them be choſen by 
the whole , or major wn of the People, yet ſtill 
muſt be ſurmiſed to be the People; nay , though not 
one of rhem be choſen either by the People, or 
the major part of the People of any Province, Ci- 
ty , or Burronugh, for which they ſerve, but only 
a ſmaller part, ſtill it muſt be faid to be the Peo- 
ple. Now when ſuch Repreſentors of the People 
do Aſſemble or meet , it is never ſeen that all of 
them can at one time meet together ; and ſo there 
never appears a true , or full Repreſentation of 
the whole People of the Nation, the Repreſentors 
of one part or other being abſent , but ſtill they 
muſt be imagined ro be the People. And when 
iuch imperfe&t Aſſemblies be met, though not half 
be preſent, they proceed: and though their number 
be never ſo ſmall, yet it is ſo big, that in the de» 
bate of any buſineſs of moment, they know not 
how to handle it, without referring it to a fewer 
number than themſelves, though themſelves are not 
ſo many as they ſhould be, Thus thoſe that are cho- 
ſen to repreſent the People,are neceſſitated to chooſe 
Others, to repreſent the Repreſentors themſelves ; a 
Truſtee of the North doth delegate his Power to a 
Truſtee of the South ;, and one of the Eaſt may ſub- 
ſtitute one of the Weſt for his Proxy : hereby it 
comes to pals , that Publick Debates which are 
imagined to be referred to a General Aſſembly of a 
Kingdom, are contracted into a particular —_— 
| Aſſembly, 
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Aſſembly , than which nothing can be more: de- 
ſtructive , or contrary to the nature of Publick 
Aſſemblies. Each Company of ſuch Truſtees hath 
a Prolocutor , or Speaker ; who, by the help of 
three or four of his Fellows that are moſt active, 
may ealily comply in gratifying one the other, ſo 
that each of them in their turns may ſway the 
Truſtees, whilſt one man , for himſelf or his 
Friend, may rule in one Buſineſs, and another man 
for himſelf or his Friend prevail in another cauſe, 
till ſnch a number of Truſtees be reduced to ſo manv 
petty Monarchs as there be men of it. So in all 
—_—_ » Where a General Council , or great 

embly of the People meet ,- they find it impoſſi- 
ble to diſpatch any great Action , either with Ex- 
pedition or Secrecy , if a publick free Debate be 
admitted ; and therefore are conſtrained to Epi- 
tomize., and ſub-epitomize themſelves ſo long, 
till at laſt they crumble away into the Atomes of 
Monarchy , which is the next degree to Anarchy ; 
for Anarchy: is nothing elſe but a broken Adonar- 
chy, Where eyery man is his own Aonarch , or Go- 
VErnour. 

Whereas the Power of the People in chooſing 
both their Government and Goyernours is of late 
highly magnified, as if they were able: to chooſe 
the beſt and excellenteſt men for that purpoſe. 
We ſhall find it true what 4-i/orle hath affirmed, 
that to chooſe well is the office of . him that hath 
Knowledge ;, none can chooſe a Geometrician but he 
that hath kill in Geometry, 1.3. c. 11. for, faith 
he, All men eſteem not Excellency to be one and the ſame, 
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A great deal of talk there is inthe World of the 
Freedom and Liberty that they ſay is to be found 
in Popular Commonweals ; it is worth the en- 
quiry how far , and in what ſence this Speech of 
Liberty 1s true. Tr#e Liberty ts for every man to do 
what be liſt, or to live as he pleaſe , and not tobe tied 
to any Laws, But ſuch Liberty is not to be found 
in any Commonweal ; for there are more Laws in 
Popular Eſtates than any where elſe; and fo con- 
ſequeutly leſs Liberty : and Government many ſay 
was invented to take away Liberty , and not to give 
it to every man ; ſuch Liberty cannot be; if it 
ſhould , there would be no Goyernment at all : 
therefore Ariſtotle , lib. 6. cap. 4. Jt 5 profitable not 
to be lawful to do every thing that we will, for pow- 
er to «1 what one will, cannot reſtrain that Evil that 
tis in every man, 10 that true Liberty cannot, nor 
ſhould not be in any Eſtate. But the only Liberty 
that the talkers of Liberty can mean , ts a Liberty 
for ſome men to Rule and to be Ruled, for ſo Ariſte- 
tle expounds it ; one while to Goyern, another 
while to be Governed ; to bea King inthe Forenoon, 
and a Subject in the Afternoon ; this 1s the only Li- 
berty that a Popular Eſtate can brag of, that where 
a Monarchy hath but one King, their Government 
hath the Liberty to have many Kings by turns. If 
the Common People look for any other Liberty , ei- 
ther of their Perſons or their Purſes, they are pitiful- 
ly deceived, for a perpetual Army and Taxes are the 
principal materials of all Popular Regiments : never 
yet any ſtood without them , and very ſeldom con- 
tinued with them ; many Popular Eſtates have ſtart- 
ed vp, but few have laſted; Ur is mo hard matter 
for any kind of Government to laſt one , or two , or 
three 
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three days, 1.6.C. 5. For all ſuch as out of hope of 
Liberty , attempt to ereCt new Forms of Govern- 
ment, he gives this prudent Leſſon. We muſt look. 
well into the continuance of Time, and remembrance of 
many Tears , wherein the means tending to eſtabliſh Com- 
munity had not lain hid , if they had been good and uſe- 
fil ;, for almoſt all things have been found out, albeit 
ſome bave not been recerved, and other ſome have been 
rejetted , after men have had experience of them ,, I. 
2-C-Y. 

Its believed by many , that at the very firſt Af- 
ſembling of the People , it was unanimouſly agreed 
1n the firſt place , that the Conſent of the major part 
Chould bind the whole; and that though this firſt A- 
greement cannot poſſibly be proved , either how, 
or by whom it ſhould be made ; yet it muſt neceſlari- 
ly be believed or ſuppoſed , becauſe otherwiſe 
'there could be no lawful Government at all. That 
there could be no lawful Government , except a 
General Conſent of the whole People be firſt ſur- 
mifed, is no ſqund Propoſition ; yet true it is, that 
there could be no Popular Government without it. 
But if there were at firſt a Government without 
being beholden to the People for their Conſent, as 
all men confeſs there was, I find no reaſon but that 
there may be ſo ſtill, without asking Leave of the 
Multitude. | 

If it be true, that men are by nature free-born, 
and not to be governed without their own Con- 
ſents, and that Self-preſervation is to be regard- 
ed in the firſt place, it is not lawful for any Go- 
vernment but Self-Government to be in the World, 
it were fin in the People to Deſire , 'or attempt to 


Conſent to any other Government ; if I 
ers 
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thers will promiſe for themſelves to be Slaves , 
yet for their Children - they cannot , who have 
always the ſame Right to ſet themſelves at Li- 
berty , which their Fathers had to Enſlayve them- 
ſelyes. 

To pretend that a major part , or the ſilent Con- 
ſent of any part , may be interpreted to bind the 
whole People , is both unreaſonable and unnaty-. 
ral; it is againſt all Reaſon for men to bind 0- 
thers, where it is againſt Nature for men to bind 
themſelves. Men that boaſt ſo much of natural 
Freedom , are not willing to conſider how con- 
traditory and deſtruftiye the Power of a major 
part is to the natural Liberty of the whole Peo- 

le; the two grand Fayourites of the Subjects, L:- 
erty and Property for which moſt men pretend to 
ſtrive) are as contrary as Fire to Water, and can- 
not ſtand together. "Though by Humane Laws in 
Voluntary Actions , a major part may be tolerated to 
bind the whole Multitude, yet in Neceſſary Afions, 
ſuch as thoſe of Nature are, it cannot be ſo. Be- 
ſides, if it were poſlible for the whole People to 
chooſe their Repreſentors, then either every , each 
one of theſe Repreſcntors ought to be particularly 
choſen by the whole People , and not one Repre- 
ſentor by one part , and another Repreſentor by an- 
other part of the People, or elſe it is neceſlary, that 
continually the entire Number of the Repreſentors 
be preſent, becauſe otherwiſe the whole People is ne- 
ver repreſented. 

Again , it is impoſſible for the People , though 
they might and_would chooſe a Government , or 
Goyernours, ever to be able to do it : for the Peo- 
ple , to ſpeak truly and properly, is athing or Body 
1} 


. 
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in continual Alteration and Change , it neyer conti- 
nues one Minute the ſame , being compoſed of a 
Multitude of Parts , whereof divers continually de- 
cay and periſh, and others renew and ſucceed in their 
places , they which are the People this Minute, are 
not the People the next Minute. If it be anſwered, 
that it is impoſlible to ſtand ſo ſtriftly , as to have 
the Conſent of the whole People; and therefore 
that which cannot be , mulb be ſuppoſed to be the 
A&t of the whole People : This is a ſtrange Anſwer, 
firſt to affirm a Neceſlity of having the Peoples Con- 
ſent, than to confeſs an Impoſlibility of having it. 
If but once that Liberty , which is eſteemed ſo 1ſa- 
cred, be broken , or taken away but from one of 
the meaneſt or baſeſt of all the People ; a wide Gap 
is thereby opened for any Multitude whatſoever, that 
1s able to call themſelves, or whomſoeyer they pleaſe, 
the People. | 
Howſoever men are naturally willing to be per- 
{waded, that all Soyercignty flows from the Con- 
fent of the People , and that without it no true 
Title can be made toany Supremacy ; and that it is 
fo currant an Axiom of late , that it will certainly 
paſs without Contradittion as a late Exercitator tells 
us : yet there are many and great Difficulties in the 
Point neyer yet determined , not ſomuch as diſpu- 
ted, all which the Exercitator waves and declines, 
profeſſingae will not inſiſt upon the DiſtinCtions, 
touching the manner of the Peoples paſſirg their Con- 
' ſent ,, nor determine which of them 1s ſufficient , and 
which not to make the Right or Title ; whether it muſt 
be Antecedent to Poſſeſſion , or may be conſequent : Ex- 
preſs, or T acite : Colleft;ve, or Repreſentative : Abſolute, 
or conditionated ; Free , or Inforced ; Revocable, or Ir- 
revocable, 
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revocable. All theſe are material Doubts con- 
cerning the Peoples Title, and though the Exer- 
citator 'will not himſelf determine what conſent is 
ſufficient , and what not, tomakeaRight or Title, 
yet he might have been fo courteous, as to have di- 
reed us', to whom we might go for Reſolution in 
theſe Caſes. But the Truth is, that amongſt all 
them that plead the Necellity of the Conſent of the 
People, none of them hath ever toucht upon theſe 
ſo neceſſary Doctrines ; it is a Task it ſeems too 
difficult , otherwiſe ſurely it would not , have been 
neglefted , conſidering how neceſſary it is to reſolve 
the Conſcience , touching the manner of the Peo- 
ples paſling their Conſent ; and what is ſufficient,and 
what not, to make, or derive a Right, or Title from 
the People. 

No Multitude or great Aſſembly of any Nation, 
though they be all of them never ſv good and ver- 
tuous, can poſlibly goyern; this may be evidently 
diſcoyered by conlidering the Actions of great and 
numerous Aſſemblies, how they are neceſlitated to 
relinquiſh that Supreme Power , which they think 
they exerciſe, and to delegate it to a few. There 
are two Parts of the Supreme Power , the Legs/la- 
tive, andrhe Executive , neither of theſe can a great 
Aſſembly truly aft, If a new Law be to be made 
it may in the General receive the Propoſal of it 
from one or more of the General Aſſembly , but 
the forming , penning, or framing it into a Law. 
is committed to a few, becauſe a great number of 
Perſons cannot without tedious, and dilatory De- 
bates , examine the Benefits and Miſchiefs of a Law. 
'Thus in the very firſt Beginning the Intention of a 


| General Aſſembly is iruſtrated ; then after a Law is 


penned 
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penned or framed, when it conies to be queſtion- 
ed, whether it thall paſs or nay; though it be Vo- 
ted in a full Adembly , yet by the Rules of the Af. 
ſembly , they are all ſo tyed up, and barred from 
a free and full Debate ; that when any man hath 
given the Reaſons of his Opinion ; if thoſe Rea- 
ſons be argued againſt , he is not petmitted to 
reply in Juſtification or Explanation of them, but 
when he hath once ſpoken , he muſt be heard no 
more : which is a main Denial of that Fredom 
of Debate , for which the great Aſſembly is al- 
leaged to be ordained in the high Point of Legi/la- 
trve Power. 

The ſame may be ſaid , touching the Executive 
Power, if a cauſe be brought before a great Aſſem- 
bly,the firſt thing done, is to refer, or commit it to 
ſome few of the Aſſembly , who are truſted with 
the examining the Proofs, and Witneſles , and to 
make Report to the General Aſlembly ; who upon 
the Report proceed to give their Judgments with- 
out any publick hearing, or interrogating the Wit- 
neſſes, upon whoſe Teſtimonies diligently exami- 
ned every man that will paſs a conſcientious Judg- 
ment is to rely. Thus the Legsſlative and Executive 
Power arenever truly practiſed in a great Aſſembly ; 
the true Reaſon whereof is, if Freedom be given 
to Debate , never any thing could be agreed upon 
without endleſs Diſputes ; meer Neceſlity compels 
to refer main Tranſactions of Buſineſs to particular 
Congregations and Committees. 

Thoſe Governments that ſeem to be popular are 
kinds of petty Monarchies , which may thus appear : 
Government is a Relation between the Gover- 
nours , and the goyerned , the one cannot be with- 
our 
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| bly, becauſe that major part inſtantly ceaſeth , as 
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out the other , muruo ſe ponunt & anferunt 1 where 
'a Command or Law proceeds from a major part, 
there thoſe individual Perſons that concurred in 
the Vote, are the Governours, becauſe the Law 
is only their Will in particular : the Power of a 
major Part being a contingent, or caſual thing , 
expires in the very Act it {clf of Voting, which 
Power of a major Part is grounded upon a Sup- 
poſition , that they are the ſtronger Part ; when 
the Vote is paſt, theſe Voters, which are the 
major Part , return again , and are incorporated 
into the whole Aflembly , and are buried as it 
were in that Lump, and no otherwite conſidered ; 
the Act or Law ordained by ſach a Vote, loſcth 
the Makers of it, before it comes to be obeyed; 
for when it comes to be put in Execntion , it be- 
comes the Will of thoſe who enjoyn it, and force 
Obedience to it , not by Virtue of any Power de- 
rived from the Makers of the Law. No man can 
ſay, that during the Reign of the late Queen El;- 
zabeth , that King Henry the Eighth , or Edward the 
Sixth did govern, although that many of the Laws 
that were made in thoſe two former Princes 
times , were obſerved, and executed under her Go- 
vernment; bur thoſe Laws, though made by her 
Predeceſlours, yet became the Laws of her preſent 
Government; who willed and commanded the Exe- 
cution of them, and had the ſame Power to correct, 


# Interpret , or mitigate them, which the firſt Makers 
{| of them had ; every Law muſt always have ſome 


preſent known Perſon in Beeing , whoſe Will it 
muſt be to make it a Law for the Preſent ; this 
cannot be ſaid of the major Part of any Afſſem- 


foon 
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ſoon asever it hath voted : an infallible Argument 
whereof is this, that the ſame major part after the 
Vote given, hath no Power to correct, alter,'or mi- 
tigate it, or to Canſe it to be put inExecution; ſo 
that he that ſhall at, or cauſe that Law to be exe- 
cuted, makes himſelf the Commander, or willer of it, 
which was originally the Will of others : It is ſaid 
by Mr. Hobs in his Leviathan page 141. Nothing 1s 
Law , where the Legiſlator cannot be known , for there 
muſt be manifeſt Signs, that it proceedeth from the Will of 
the Sovereign ;, there us requiſite, not only a Declaration 
of the Law, but alſo ſuſficient Signs of the Author ' and 
the Authority. 

That Senate or great Council, wherein it is con- 
ceived the Supreme, or Legiſlative Power doth reſt, 


conſiſts of thoſe Perſons who are aCtually SubjeCfts. | 
at the very ſame time , wherein they exerciſe their | 
Legiſlative Power , and at the fame inſtant may be | 
guilty of breaking one Law , whilſt they are ma- | 
king another Law ; for it is not the whole and en- * 
tire Will of every particular Perſon in the Aﬀem- Þ 
bly , but tIat-part only of his Will, which acci- F 


dentally falls out to concur with the Will of the 
greater part: So that the Sharers of the Legiſlative 
Power have each of them, perhaps not a hundredth 
part of the Legiſlative Power (which in 'it ſelf is 
indiviſible) and thatnot in 4, but in Poſſibility, 


only 1n one particular Point for that Moment, whilſt | 


they give their Vote. 'To cloſe this Point which 
may ſeem ſtrange and new to ſome ,' I will produce 
the Judgment of Bodrn, in his ſixth Book of aCom- 
monweal , and the fourth Chapter ; his words are, 
The chief Point of a Commoneal , which is the Right 


of Sovereignty, cannot be , nor inſiſt , to peak proper 
Py 
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but in Monarchy ;, for none can be Sovereign in a Com- 
monweal , but one alone, if they be two , or three, or 
more, no one 1s Sovereign , for that no one of them can 
give or take a Law from his Companion : and althoush 
we imagine a Body of many Lords ;, or of a whole Peo- 
ple to hold the Sovereignty , yet hath it no true Ground 
nor Support , if there be not a Head with abſolute Power 
to unite them together , which a ſimple Maziſtrate 
without Sovereign Authority cannot do. And if it 
chance that the Lords , or Tribes of the Pecple be di- 
vided ( as it often falls out ) then muſt they fall to 
Arms one againſt another : and although the greateſt 
part be of one Opinion , yet may it ſo happen , as the 
leſſer part, having many Legions, and making a Head, 
may oppoſe it ſelf againſt the greater Number, and get 
the V ittory. We ſee the Difficulties which are , and 
always have been in popular Eſtates, whereas they hold 
contrary Parts , and for divers Magiſtrates , ſome de- 
mand Peace, ethers War ;, ſome will have this Law , 0- 
thers that, ſome will have one Commander , others ano- 
ther \, ſome will treat a League with the King of France, 
others with the Kins 8 Spain , corrupted or 
drawn , ſome one Way , ſome another , making open 
War, as hath been ſeen in our Age amon?ſt the Gri- 


ſons Cc. 


Upon theſe Texts of Ariſtotle forecited ; and 
from the Mutability of the Roman Popularity , 
which Ariſtotle lived not to ſce, I leave the Learn» * 
ed to conlider , whether it be not probable 
that theſe, or the like Paradoxes may be infer- 
red to be the plain Mind of Ariſtotle, viz. 1: 
That there is no Form of Government ; but Monar- 
chy only. 2. That there is no Monarchy , but Pa- 
M 2 ternal; 
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ternal, 3. That there is no Paternal Monarchy , but 
Abſolute , or Arbitrary. 4. That there is no ſuch 
thing as an Ariſtocraty or Democraty. F. That 
there 1s no ſuch Form of Government 48 a Tyran« 
ny. 6. That the People are not born Free by Na- 
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I'N 


Dangerous or Doubtful Times. 

LL thoſe who ſo eagerly ſtrive for 

an Original Power to be in the Peo- 

{ , ple, do with one Conſent acknow- 

| ledge, that Originally the Su- 

preme Power was 1n the Fatherhood ; and 

that the firſt Kings were Fathers of Families : 

This is not only evident, and affirmed by 4r+- 

| fotle ; but yielded unto by Grotins , Mr. Sel- 

| den, Mr Hobbs, Mr. ſcam ; and all others of 

_ Party , not one excepted , that 1 know 
of. 


Now for thoſe that confeſs an original 
Subjettion in Children , to be governed by 
their Parents, to dream of an original Free- 
M 3 | dom 


154 Dire(tions for Obedience 


dom in Mankind, is to contradi& / them- 
ſelves; and to make SubjeAs to be Free, 
and Kings to be Limited ; to imagine ſuch 
PaQions and Contracts between Kings and 
People , as cannot be proved ever to have 
been made , or can ever be deſcribed or fan- 
cied , how it 15 poſſible for fuch ContraQs 
ever to have been, isa boldneſs to be won- 
dred at. | | 
Mr. S:/den confefleth, that Adam, by dona- 
tion from God , was made the general Lord of 
all things , not without ſuch a private Domint- 
on to himſelf, as (without his Grant ) did ex- 
clude his Children. And by Donation, or A(- 
ſignation , or ſome kind of” Conceſſion (before he 
was dead, or left any Heir to ſucceed him) his 
Children had their diftintt Territories, by Right 
of Private Dominion. " Abel had his Flocks, 
and Paſtures for them, Cain had his Fields for 
Corn, and the Land of Nod, where he built him- 
elf a City, © | 7 | 
' It is confeſſed , that in the Infancy of 
the World, the Paternal Government was 
- Monarchical ; but when the World was | 
repleniſhed with multitude of People , then 
the Paternal Government ceaſed , and was 
loſt; and an EleQtive kind of Government 
by the People, was brought into the World. 
To this it may be anſwered, That the Pa- 
ternal Power cannot be loſt; it may —_ 
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be transferr'd or uſurped ; but never loſt, 
or ceaſeth. God , who is the giver of Pow- 
er , may transfer it from the Father to ſome 
other ; he gave to Saul a 'Fatherly Power 
over his Father Xiſþ, God alſo hath gji- 
yen to the Father a Right or Liberty to 
alien his Power over his Children , to any 
other ; whence we find the Sale and Gitt 
of Children, to have been much in Uſe in 
the beginning of the World , when men had 
their Servants for a Poſſeſſion and an Inhe- 
ritance as well as other Goods : whereup- 
on we find the Power of Caſtrating , and 
making Eunuchs much in Ule in Old Tunes. 
As the Power of the Father may be lawful- 
ly transferr'd or aliencd , ſo it may be un- 
juſtly uſurped : And in Ulfurpation , the 
Title of an Uſurper is before, and better 


.than the Title of any other than of him 


that had a former Right : for he hath a 
Poſſeſſion by the permiſſive Will of God, 
which Permiſſion, how long 1t may endure, 
no man ordinarily knows. Every man is 
to preſerve his own Lite for the Service of 
God , and of his King or Father, and is fo 
far to obey an Uſurper , as may tend not on- 
ly to the preſervation of his King and Fa- 
ther , but ſomerimes even to the preſerya- 
tion of the Uſurper himſelt , when proba- 
bly he may thereby be reſerved to the Cor- 

M 4 rection, 
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re&tion , or Mercy of his true Superiour z 
though by Humane Laws, along Preſcription 
may tzke away Right, yet Divine Right 
never dies , nor can be loſt, or taken a- 
way. Py 

Every man thar is born, 1s ſo far from be- 
ing Free-born , that by his very Birth he be- 
comes a Subject to him that begets him : un- 
der which Subjection he is always to live, un- 
leſs by immediate Appointment trom God, or 
by the Grant or Death of his Father, he be- 
come poſſeſſed of that Power to which he was 
ſubject. | | 

The Right of Fatherly Government was 
ordained by God , for the preſervation of 
Mankind ; if it be uſurped , the Uſurper 
may be ſo far obeyed, as may tend to the 
preſervation of the Subjects, who may 
thereby be enabled to perform their Duty 
to their true and right Sovereign , when 
time ſhall ſerve : in ſuch Caſes to obey an 
| Ulſurper , 1s properly to obey the firſt and 
right Governour , who muſt be preſumed 
to defire the ſafety of his Subjects : the 
Command of an Uſurper is not to be obey- 
ed in any thing tending to the deſtruQi- 
on of the Perſon of the Governourz whoſe 
Being in the firſt place is to be looked at- 
er. TIE 
* It hath been faid , that there have been 
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ſo many Uſurpations by Conqueſt inall King- 
doms , that all Kings are Uſurpers , or the 
Heirs or Succeſſors of Uſurpers ; and there- 
fore any Uſurper , it he can but get the poſ- 
feſſion of a Kingdom , hath as good a Title as 
any other. | 

Anſwer.” The firſt Uſurper hath the beſt 
Title, being , as was faid , in poſſeſſion by 
the Permiſſion of God ; and where an: U- 
ſurper hath continued ſo long , that the 
knowledge of the Right Heir be loſt by all 
the Subjes, in ſuch a Caſe an Ulurper in 
poſſeſſion is to be taken and reputed by 
{ſuch Subjets for the true Heir , and is to 
be obeyed by them as their Father. As no 
man hath an infallible Certitude , but on- 
ly a moral Knowledge , which is no other 
than a probable perſwalion grounded upon 
a peaceable poſſeſſion , which is a warrant 
for SubjeCtion to Parents and Governours ; 
for we may not ſay , becauſe Children have 
no 1afallible, or neceſſary certainty who are 
their true Parents , that therefore they need 
not obey , becauſe they are uncertain : it is 
{ufficient , aud as much as Humane Nature is 
capable of, for Children torely upon a credible 
perſwaſion; for otherwiſe the Commande- 
ment of Honour thy Father , would be a vain 
Commandment , and not poſſible to be ob- 
{cryed. 


By 


158 Diredtions for Obedience 


By Humane poſitive Laws , a Poſſeſſion 
time out of mind takes away, or barrs a 
tormer Right , to avoid a general Miſchief, 
of bringing all Right into a Diſputation not 
decideable by proot, and conſequently to the 
overthrow of all Civil Government , in 
Grants, Gifts , and ContraCts , between man 
and man : But in Grants and Gifts that have 
their "9+ 4m from God or Nature , as the 
Power of the Father hath , no Inferiour 
Power of man can limit, nor make any Law 
of Preſcription againſt them : upon this 
ground 1s built that Common Maxim , that 
Nullum tempus occurrit regi , Notime bars a 
King. 

All Power on Earth is either derived or 
* #ſurped from the Fatherly Power , there be- 
ing No other Original 4 be found of any 
Power whatſoever ; for if there ſhould be 
granted two ſorts of Power without any 
Subordination of one to the other , they 
would be in perpetual ſtrife which ſhould 
| be Supreme , for two Supremes cannot a- 

gree; if the Fatherly Power be Supreme , 
than the Power of the People mult be ſub- 
ordinate, and depend on it ; if the Power 
of the People be Supreme, than the Father- 
ly Power muſt ſubmit to it, and cannot be 
exerciſed without the Licence of the Peo- 


ple, which muſt quite deſtroy the oy 
an 
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and courſe of Nature, Even the Power 
which God himſelf exerciſeth over Man- 
kind is by Right of Fatherhood, he is both 
the King and Father of us all ; as God hath 
exalted the Dignity of Earthly Kings , by 
communicating to them his own Title, b 

ſaying they are gods; 10 on the other fide , 
he hath been pleaſed as it were to hum: 
ble himſelf, by aſſuming the Title of a King 
to expreſs his Power , and not the Title 
of any popular Government ; we find it is 
a puniſhment to have zo 22, Hoſea, ch. 
3. 4. and promiſed , as a Bleſſing to Abra- 
ham , Gen. 17. 6. that Kings (hall come out of 
thee. | 

| Every man hath a part or ſhare in the 
preſervation of Mankind in General , he 
that uſurps the Power of a Superiour, 
thereby puts upon himſelf a Neceſlity of 
ating the Duty of a Superiour in the Pre- 
ſervation of them over whom he hath uſurp- 
ed , unleſs he will aggravate one heinous 
Crime , by committing another more hor- 
rid ; he that takes upon him the Power of 
a Superiour fins ſufficiently, and to the Pur- 
poſe : but he that proceeds to deſtroy both 
his Superiour , and thoſe under the Superi- 
ours ProteUtion , goeth a Strain higher , by 
adding Murther to Robbery ; if Govern- 
ment be hindered , mankind periſheth , an 


Ulurper 


% 


I66 Direftions for Obedience 


Uſurper by hindering the Government of 
another , brings a Neceſſity upon himſelf 
to govern , his Duty before Uſurpation was 
only to be miniſterial , or inſtrumental in 
the preſervation of others by his Obedience 
but when he denies his own, and hinders 
the Obedience of others, he doth not only 
not help, but is the Cauſe of the Diſtra- 
tion in hindering his Superiour to perform 
his. Nuty , he makes the Duty his own : 
if a Superiour cannot protraCt , it is his 
part to deſire to be able to do it, which he 
cannot do in the Future if in the preſent they 
be deſtroyed for want of Government : 
. therefore it is to be preſumed, that the Su- 
periour deſires the . preſervation of them 
that ſhould be ſubje&t to him; and ſo like- 
wie it may be preſumed, that an Uſurper 
in general doth the Will of his Superiour, 
by preſerving the People by Government, 
and it is not improper to ſay, that in obey+« 
ing an Uſurper , we may obey primarily 
the true Superiour , ſo long as our Obedience ' 
aims at the preſervation of thoſe in SubjeQi- 
on , and not at the Deſtruction of the true 
Governour. Not only the Uſurper, but thoſe 
alſo over whom Power is uſurped , may joyn 
in the preſervation of themſelves, yea, and in 
the .preſervation ſometimes of the Uſurper 


hmſelt. 
Thus 
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Thus there may be a conditional Duty , or 
Right inan Ulſurper to govern; that is to fay, 
ſuppoſing him to be ſo wicked as to uſurp, and 
not willing to ſurrender or forgo his Ufurpa- 
tion , he 1s then bound to protect by Govern- 
ment, or elſe he encreaſeth, and multiplieth 

his Sin. 
' Thoughan Ulurper can never gain a Right 
from the true Superiour, yet from thoſe that 
are SubjeAts he may ; for if they know no 0- 
ther that hath a better Title than the Ulſurper, 
then as to them the Uſurper in Poſlſeflion hath 
a true Right. 

Such a qualified Right is found at firſt in all 
Ulſurpers , as is in Thieves who have ſtolen 
Goods , and during the time they are poſleſ- 
ſed of them, have a Title in Law againſt all 
others but the true Owners, and ſuch Uſur- 
pers to divers Intents and Purpoſes may be 
obeyed. | 

Neither is he only an Uſurper who ob- 
tains the Government , but all they are 
Partakers in the Uſurpation , who have 
either - failed to give Aſſiſtance to their - 
lawful Sovereign , or have given Aid ei- 
ther by their Perſons , Eſtates or Counſels 
for the Deſtroying of that Governour , un- 
der whoſe ProteCtion they have been born 
and preſerved ; for although it ſhould be 
granted, that Protection and SubjeiFion are 
reciprocal, 


162 Direttions for Obedience 
reciprocal , ſo that where the firſt fails; the 
latter ceaſeth; yet it muſt be remembred, 
that where a man hath been born under 
the ProteQtion of a long and peaceable Go- 
vernment , he owes an Afliftance for the 
preſervation of that Government that hath 
proteQted him, and is the Authour of his own 
Diſobedience. 
It is faid by ſome , that an uſurped Pow- 
_ er may be obeyed in things that are lawful : 
but it may not be obeyed not only in lawful 
things , but alſo in things indifterent : Obe- 
dience in things indifferent , is neceſſary ; 
not indifferent. For in things -neceſſarily 
good God is, immediately obeyed , Superi- 
ours only by Conſequence :. If men com- 
mand things evil , Obedience 1s due only 
by toleratins what they inflict : not by per- 
forming what they require : in the firſt they 
declare what God commands to be doze, 
in the latter what to be. ſuffered , fo it re- 
mains , that things indifferent only are the 
proper Obje&t of Humane Laws. AQions 
. are to be conſidered ſi-ply and alone , -and 
1o are good as being Motions depending, 
on the tirſt Mover ; or joyzily with -Cir- 
cumfſtances : And that in -a double Manner. 
I, In Regard of the Ability or Poſſibility 
whileſt they may be done. 2. In the M7 


when they be pertormed : Before they be 
done 
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done they be indifferent ; but once breaking 
outinto Aft , they become diſtintly Good or 
Evil -according to the Circumftances which 
determine the ſame. Now an ACtion com- 
manded , is ſuppoſed as not yet done (where- 
upon the Hebrews call the Imperative Mood 
the firſt Future) and ſo remaineth many times 
indifferent. 

Some 'may be of Opinion , that if Obe- 
dience may -be given to an Uſurperin things 
indifferent , as well .as to a lawful Power ; 
that then there is as much Obedience due 
to an uſurped Power, as to a lawful. But 
it is a Miſtake; for though it be granted 
that in things indifferent , an Ufſurper may 
be obeyed, as well as a lawful Governour ; 
yet herein lieth a main Difference , that 
{ome things are indifferent for a lawful Supe- 
riour, which are not indifferent, but unlawful 
to an Uſurper to enjoyn. Ulſurpation is the 
reſiſting , and taking away the Power from 
him , who hath ſuch a former Right to go- 
vern the Uſurper, as cannot be lawtully taken 
away : fo that it cannot be juſt for an U- 
{urper , to take Advantage of his own un- 
lawful Att, or create himſelf a Title by con- 
tinuation of his own Injuſtice, which ag- 
gravates, and never extenuates his Crime : 
and if it never can be an ACt indifferent 
for the Uſurper himſelf to diſobey his Law- 


ful 
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ful Sovereign, much leſs can it be indifferent 
for- him to command another to do that to 
which he hath no Right himſelf. Tr is only 
then a matter indifferent for an Uſurper to 
command , when the ACtions enjoyned are 
ſuch ; as the lawful Superiour 1s commanded 
by the Law of God , to provide for the bene- 
fit of his Subje&s, by the ſame, or other like 
Reſtriction of ſuch indifferent things ; and it 
isto be preſumed, if he had not been hindered, 
would have commanded the ſame, or the like 
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PREFACE. 


\ X 7 TT H no ſmall Content 1 read My. 

Hobs's Book De Cive, and his Le- 
viathan , about the Rights of Sove- 
reienty , which no man, that 7 know , bath ſo 
amply and judiciouſly handled : 7 conſent with 
him about the Rights of exerciſing Govern- 
ment, but 1 cannot agree to his means of acqui- 
ring it. 1 may ſeem ſtrange 7 ſhould praiſe his 
Building , and yet miſlike his Foundation ;, but 


| ſoit 4s , his Jus Naturz, and his Regnum In- 


ſtitutivum , wil} not down with me © they ap- 


| pear full of Contradiition and Impoſſibilities ; 
| a few ſhort Notes about them, 7 here offer , 
| wiſhing he would conſider , whether his Buil- 


ing would not ſtand firmer upon the Prizxciples 
of Regnum Patrimoniale (as he calls it) both 
according to Scripture ad Realon. Since he 
confeſſeth the Father , being, before the Inftitu- 
tion of a Commonwealth ', was Originally 


N 2. and 
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and Death, 42d that a great Family, as to the 
Rights of Sovereignty , is a little Monarchy. 
If, according to the order of Nature , he had 
handled Paternal Government before that by 
Inſtitution, there would have been little Liberty 
left in the Subjetts of the Family to conſent to 
. Inſtitution of Government. 

In his pleading the Canſe of the People, he 
arms them with a very large Commiſſion of 
Array ; which is, a Right in Nature for every 


Man, te war againſt every Manwhen he pleaſe : | 
and alſo a Right for all the People to govern. | 
This latter Point , although he ofiom in Fords, © 
yet by Conſequence he denies, as to meit ſeem- | 


&n. 


he terms it a Democraty, which is the Govern- 

ment of the People. But how can ſuch a Com- 

monwealth be penerated? Fa every man Cove- 
o ſha 


nant with every man, w 


is Sovereign makes no Covenant by his Dofrine. 
1t is not All that will come together, that makes 
the Democraty , b#t All that have Power by 
Covenant ; thus his Democraty by Inſtitution 


fails. 
The ſame may be ſaid of 4 Democraty by 


He ſaith , a Repreſentative may be of All, | 
or but of a Part of the People, If it be of All, | 


es fr nt 


[be left to be the | 
Rerpreſentative? if All muſt be Repreſentas | 


tives , who will remain to Covenant ? for he that | 


Acqulſition ; for if all be Conquerours , For | 
| all | 


| avoid preſent Death, Covenanteth, t 
| as his Life, andtheliberty of his Body is al- 
| lowed him, the Yidtor ſhall have the Uſe of it 
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ſhall Covenant for Life and Liberty? and if all 
be not Conqueronrs, how can it be a Democraty 
by Conqueſt ? 

A Paternal Democraty 7 am confident he 
will not affirms ; ſo that in concluſion the poor 
People are deprived of their Government , if 
there can be no Democraty , by his Princi- 


ples. 


Next , If a Repreſentative Ariftocratical 
of a Part of the People be free from Covenant- 
ing , then that whole Aſſembly (call it what you 
will) though it be never ſo great, is in the ſtate 
of Nature, and every one of that Aſſembly hath 
« Right not only to kill any of the Subjetts that 
they meet with in the Streets, but alſo they all 
have a Natural Right to cut one anothers throats, 
even while they fit together in Council, by his © 
Principles. Tn this miſerable condition of War 
is his Repreſentative Ariſtocratical by /ſf itu- 
F10B., 

A Commonwealth by Conqueſt, he teach- 
eth, is then acquired , when the //, — , to 

) 


at (o long 


at his pleaſure. Here 1 would know how the 
Liberty of the Y anquiſhed can be allowed , if 
the Victor have the Uſe of it at pleaſure , or how 
it is poſſible for the Vittor to perform his Co- 
venant , except be could always ftand by eve- 
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ry particular man to protelt his Life and Li- 
berty? | 

In his Review and Concluſion he reſolves , 
that an ordinary Subjett hath liberty to ſub- 
mit , when the means of his Life is within the 
Crards and Gariſons of the Enemy, It ſeems 
hereby that the Rights of Sovereignty by Inſtitu- 
tion may he forfeited , for the Subjet# cannot 
be at liberty to ſubmit to a Conquerour , except 
his former Subjettion be forfeited for want of 
Protection. | 

If his Conqueronr be in the State of Nature 
when he conquers, be hath a Right without 


any Covenant made with the conquered : If 
Conqueſt be defined to be the acquiring of 


Right of Sovereignty by ViCttory , why -is zt 
ſaid , the Right is acquired in the Peoples 
Submiſſion , by which they contract with 
the Victor , Promiſing Obedience. for Lite 
and Liberty ? hath not every one in the ſtate 
of Nature a Right to Sovereignty before Con- 
queſt, which only puts him in poſſeſſion of bis 
Rioht ? | 

' Jf his Conquerony be not in the ſtate of Na- 
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ture , but a Subjett by Covenant, how can he get | 


a Right of Sovereignty by Conqueſt , when net- | 


ther he himfelf hath Right to Conquer , nor 
Subjects a ltberty to Submit ? ſince a former Con- 
tract lawfully made , cannot lawfully be broken by 
them. 

EE: F; 
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T7 wiſh the Title of the Book had not been of 
« Commonwealth, but of « Weal Publick, or 
Commonweal , which is the true word , Care- 
fully obſerved by our Tranſlator of Bodin de Re- 
publica into Engliſh. Many ignorant men are 
apt by the Name of Commonwealth to under- 
ſtand a Popular Government , wherein Wealth 
and all things ſhallbe Common , tending to the 
Levelling Community 1» the ſtate of pure Na- 
ture. 
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OBSERVATIONS 
ON 
Mr. HOBS's LEVIATHAN. 


OR, HIS 
ARTIFICIAL MAN 


A Commonwealth. 


I. 


F God created only Adam , and of a Pieceof 
him made the Woman; and if by Generation 
from them two, as Parts of them, all Mankind 
be propagated : If alſo God gave to Adam 

not only the Dominion over the Woman and the 
Children that ſhould iſlue from them, but alſo oyer 
the whole Earth to ſubdue it, and oyer all the Crea- 
tures on it, ſo that as long as Adam lived no man 
could claim or enjoy any thing but by Donation, 
Aſſignation , or Permiſhon from him; I wonder 
how the Right of Nature can be imagined by Mr. 
Hobs , which he faith pag. 64. 18, a Liberty for each 
man to uſe his own Power as he will himſelf for Preſer- 
vation of his own Life : a Condition of War of every one 
againſt every one , a Right of every man to every thing, 

| even 
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even to one anothers Body , eſpecially ſince himſelf af. 
firms, pag. 198.that originally the Father of every man 
was alſo his Sovereign Lord, with Power over him of Life 


and Death. 
II. 


Mr. Hobs confelleth and helieves it was never gene- 
7ally ſo, that there was fuch a js nature ; and if 
not generally , then not at all , for one Exception 
bars all if he mark it well ; whereas he imagines 
ſuch a Right of Nature may be now practiſed in 
America, he confeſleth a Government there of Fa- 
milies, which Government how ſmall or brutiſh ſo- 
ever (as he calls it) 1s ſufficient to deitroy his je na- 
turale. 


T4. 


I cannot underſtand how this Right of Nature 
can be conceived without imagining a Company 
of men at the very firſt to have been all Created 
together without any Dependency one of another, 
or as Muſhroms (funcorum more) they all on a ſudden 
were ſprung out of the Earth without any Obligation one 
to another, as Mr. Hobs's words are in his Book De Ci- 
ve , cap. 8. ſet. 3. the Scripture teacheth us other- 
wile, that all men came by Succeſſion , and Genera- 
ticn from one tnan : We muſt not deny the Truth 
of the Hiſtory of the Creation. 


I'V. 


It is not to be thought that God would create 
Wan in-a Condition worte than any Beaſts., as if he 
made men to no other End by Nature but to deſtroy 

| one 
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one another ; a Right for the Father to deſtfoy or eat 
his Children, and for Childrento do the like by their 
Parents, is worſe than Canibals. This 
horrid Condition of pure Nature when - : ha. _ 
Mr. Hobs was charged with, his Refuge 
was to aniwer , that no Son can be underſtood tobe in 
this ſtate of pure Nature : which 1s all one with deny- 
ing his own Principle, for if men be not free-born, 
it 1s not poſſible for him to aſſign and proye any other 
time. for them to claim a Right of Nature to Liber- 
ty, if notattheir Birth, | | 


V. 


But if it be allowed ( which is yet moſt falſe) 
that a Company of men were at firſt without a com- 
mon Power to keep them in Awe; -I do not ſee why 
ſuch a Condition muſt be called 4 Stare of War of all 
men againſt all men : Indeed if ſuch a Multitude of 
men ſhould be created as the Earth could not well 
nouriſh , there might be Cauſe for men todeſtroy 
one another rather than periſh for want of Food; 
but God was no ſuch Niggard in the Creation , and 
there being Plenty of Suſtenance and Room for all 
men , there is no Cauſe or Uie of War till men 
be hindered in the Preſervation of Life, 1o that 
there 1s no abſolute Neceſſity of War in theState 
of pure Nature; it is the Right of Nature for e- 
very man to live in Peace , that ſo he may tend 
the Preſervation of his Life, which whileſt he is 
in actual War he cannot do, War of it felt as 
it is War preſerves no mans Life, it only helps us 
to preſerve and obtain the Means to live : if e- 
very man tend the Right of preſerving Life, which 

may 
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may be done tn Peace , there is no Cauſe of 
War. NE 


But admit the State of Nature were the State 
of War; let us ſee what Help Mr. Hobs hath for it. 
It is a Principle of his , that the Law of Nature is a 
Rule found out by Reaſon, (I do think it is given by 
God) pag. 64+ forbidding a man to do that which  de- 
ſtruttive to bis Life , and to omit that by whieh he thinks 
it may be beſt preſerved : If the Right of Nature be 
a Liberty for a man to do any thing he thinks fit to 
preſerve his Life, then in the firſt Place Nature muſt 
teach him that Life isto be preſerved , and fo con- 
ſequently forbids to do that which may deſtroy or 
take away the means of Life, or to omit that by 
which it may be preſerved: and thus the Right of 
Nature and the Law of Nature will be all one : for I 
think Mr. Hobs will not ſay the Right of Nature is a 


Liberty for man to deſtroy his own Life. The Law 
of Nature might better have been ſaid to conſiſt in 
a Command to preſerve or not to omit the Means of 
preſerving Life , than in a Prohibition to deſtroy, or 


to omit t. 
VII. 


Another Principle I meet with , pag. 65. If other 
men will not lay down their Right as well as he, 
then there is no Reaſon for any to deveſs himſelf of his : 
Hence it follows , that if all the men in the World 
do not agree, no Commonvrcalth can be eſtabliſh- 
ed, it is a thing impoſſible for all the men in the 
World, every man with every man , to. Coyenant 


to lay downtheir Right. Nay, it is not poſſible to 
be 
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be done ift the ſmalleſt Kingdom, though all men 
ſhould ſpend their whole Lives in nothing elſe but in 
running upand down to Covenant. 


VIIL 


Right may be laid aſide but not transfers'd, for pag, 
65- hethat renounceth or paſſeth away bs Right, giveth 
not ro any other man a Right which he had not before, and 
reſerves a Right in himſelf againſt all thoſe with whom he 
aoth not Covenant. 


IX. 


Pag. 87. The only way to erett a Common Power or 
a Commonmealth;, is for men to confer all their Power 
and Strength upon one man, or one Aſſembly of men, that 
may reduce all their Wills by Plurality of Voices to 
one Will, which is to appoint one man or an Aﬀſe 
of men to bear their Perſon , to ſubmit their Wills to 
his Will : this is a real Unity of them all in one Perſon, 
wade by Covenant of every man with every man, as if 
every man ſhould ſay to every man, I authorize, and give 
up my Right of Governing my ſelf to this man , or this 
Aſembly of men, on this Condition , that thou give up 
thy Right to him, and authorize all bis Actions. This 
done, the Multitude ſo united in one Perſon, is called a 
Commonyealth. 

To authorize and give vp his Right of Govern- 
ing himſelf, to confer all his Power and Strefigth, 
and to ſubmit his Will to another , 1s to lay down 
his Right of reſiſting : for if Right of Nature be a 
Liberty to uſe Power for Preſeryation of Life,laying 
down of that Power mult bea relinquiſhing of Pow- 
S 
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er to preſerve or defend: Life , otherwiſe;a man rc: 
Iinquiſheth nothing. TR 
* Toreduce all the Wills of an Aſlembly by Plurali- 
' ty of Voices to one Wl), 1s not a proper Speech, for 
it jsnot a Plurality buta Totallity of Voyces which 
makes an Aſſembly be of one Will, otherwile it is 
but the one Will of a major partof the Aſlembly,the 
Negative Voiceof any one hinders the Being of the 
one Will of the Aſſembly, there is nothing more de- 
ſtructive to the true Nature of a lawful Aſſembly, 
than to allow a major part to prevail when the whole 
only hath Right. For a man to give up his Right to 
one that never Covenants to protect, is a great Fol- 
ly, ſince it is neither i Conſideration of ſome Right re- 
ciprocally transferred to himſelf, nor can be bope for any 
other Good, by ſtanding out of the way,.that the ather may 
enjoy his own Original Right, without hinderauce from him 
by reaſon of ſo much Diminution of Impediments, pag.66. 


X. 


The Liberty, ſaith Mr. Hobs, whereof there 15 ſo free 
auent and honourable Mention in the Hiſteries and Philo- 
ophy of the Ancient Greeks. and Romans, and in theWriz 

tings and Diſcourſe of thoſe that "tp them have received 
all-their Learning in the Poltticks , ts not the Liberty of 
particular men , , = the Liberty of the Commonwealth, 
Whether a Commonwealth be Monarchical or Popular, the 
Freedom us ſtill:the ſme. Herel find My. Hobs is, much 
. miſtaken: for the Liberty of the Athenians and Ro- 
mans was a Liberty only to be found in Popular E- 
ſtates, and not in Monarchies. [This is clear by Ar:- 
ftotle , who calls a City a Community of Freemen, 
tneaning every particular Citizen. to be free. Not 

: tnar 
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that every. particular man had a Liberty to reſiſt his 
Governour} or do what he liſt, but a Liberty only for 
rticular men, to Goverr 2nd to be governed by T urns, 


*e%4v and xg peoIut are Ariſtorle's words,this was a Liz 


berty-not to be found-in Hereditary Monarchies; fo 
Tacitus mentioning the ſeveral Governments of Rome, 
joyns the Conſulſhip and Liberty to be brought in by 
Brutw, becauſe by the annual Election of Conſuls, 
particular Citizens came 1n their Courſe to govern 
and tobe.governed. iT his may be confirmed. by: the 
Complaint of our Authovns, which followeth : Ir ;s 
an eaſie thing for men to be deceived by the ſpecious name 
of Liberty : and for want of Judgment 'r6 diſtinguiſh; 
miſt ake.that for their private Inheritance or Birth-right , 
which ts the Right: of the: Publick, only': And when the 


ſame. Errourts confirmed by the' Authority,of men in Rev 


putation for their Writings on this Subject ,- it is no wons 
der if #t. produce Seaztien. and Change of Government, 
In the.Weſtexn Parts of. the World, we are, made to xt: 
ceive. our Opruwons concerns. the Inſtitution and Right 
of Commonwealths from Ariltotle and Cicero., and 
other mes ,, Greeks and:;Romans ;, that living wider Poprin 
lar Eftates ; derived thoſe Rights not from |the Princi« 
ples of Nature', but tranfsriked them into' their Books 
out of the Prattice of their .own Commonwealths, which 
were Popular. - And berauſe the Athenians were taught 
(to keepthem from Defire\ of ithanging their Government ) 


that they 'wwere Free-men ,' and all that lived wnder Mos 


narchy,'Siaves : therefara Ariſtotle puts it down in_ bis 
Poluticks: In Democracy, Lyberty: 1s to. be ſuppoſed , 
for it's commonly held that no-wan i free, in' any other 
Government. So Cicero and other Writers ;orounded 
their Civil Dottrine -on the Opinions , of: the Romans, 
who were tanght to bate - Monarchy ,. at .firft., by/thens 
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that having depoſed their Sovereigy, ſhared amongſt them 


the Sovereignty of Rome- And by reading of theſe 
Greek and Latine Authors, Men from their Childhood 
have gotten a Habit (under a falſe ſhew of Liberty) of 
favouring Tumults , and of licentious controuling the 
Attions of their Sovereigns. 


XI. 


Pag. 102. Dominon Paternaf not attained by Genes 
ration, but by Contrait , which is the Childs Conſent, 
either expreſs , or by other ſufficient Arguments declared. 
How a Child can expreſs Conſent , or by other 
ſufficient Arguments declare it before it comes to 
the Age of Diſcretion I underſtand not , yet all 
men grant it is due before conſent can be given, 
and I take it Mr. Hobs is of the ſame Mind, 
pag. 249. where he teacheth, that Abraham's Chil- 
dren were bound to obey what Abraham ſhould declare 
to them for God's Law : which they conldnot be but 
inVertue of the Obedience they owed to their Parents ; 
they owed , not they covenanted to give. - Alſo 
where he faith pag. 121.-the Father and Maſter be- 
ing before the Inſtitution of Commonweals Abſolute $0- 
vereions in their own Families , how can it be ſaid 
that either Children or Servants were in the State 
of jus nature till the Inſtitutions of Common- 
weals? It is ſaid by Mr. Hobs , 'in his Book De 
Cive, cap. 9. Settion 7. the Mother originally bath the 
Government of her Children , and from her the Father 
derives bis Right , becauſe ſhe brings forth and firſt 
nouriſheth them. But we know that God at the 
Creation gave the Sovereignty to the man over 


the Woman , as being the Nobler and Principal 
Agent 
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Agent in Generation. As tothe ObjeCtion, that 
it 1s not krown whos the Father to the Son, but by the 
diſcovery of the Mother, and that he 1s his Son whom 
the Mother will, and therefore he is the Mother's : The 
anſwer is, that it is not at the Will of the Mother to 
make whom ſhe will the Father, for if the Mother 
be not in poſſeſſion of a Husband, the Child is not 
reckoned to- have any Father at all; butif ſhe bein 
the poſſeſſion of a man, the Child, notwithſtand- 
ing whatſoever the Woman diſcovereth to the con- 
trary, is ſtill reputed to be his in whoſe poſſeſſion: 
ſhe is. No Child naturally and infallibly knows 
who are his true Parents, yet he mult obey thoſe 
that in common reputation are ſo, otherwiſe the 
Commandment of Honor thy Father and thy Mo- 
ther were in vain, and no Child bound to the obe- 
dience of it. 


XII. 


It the Government of one man, and the Go- _ 
vernment of two men, make two ſeveral kinds 4 
of Government , why may not the Government 
of two, and the Government of three do the like, 
and make a third? and fo every differing Number a 
diftering kind of Common-wealth. 1f a» Aſſembly of 
all (as Mr. Hobs faith) that will come together be 4 
Democratie, and an Aſſembly of a part only an Ariſto- 
cratie, then 1f all that will come together be but a 
part only, a Democratie and Ariftocratie are all one ; 
and why muſt an Afﬀembly of part be called an A- 
nſtocratie, and not a Merocratie ? 

_ It ſeems Mr. Hobs is of the mind that there 
Is but one kind Government, and that is Mo- rh 
O narchy; 
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| narchy, for he defines a Commonwealth to be one Per- 
. ſon, and an Aſſembly of men, or real Unity of them all 
in one and the ſame Perſon, the multitude jo united he 
calls a Common-weakth : This his Moulding of a 
Multitude into one Perfon, is the generation of his 
great Leviathan, the King of the Children of Pride, 
pag. 167. Thus he conclndes the Perſon of a Com- 
Monwealth to be a Monarch, ; 


X II. 


I cannot but wonder Maſter Hobs ſhonld ſay, Pag. 
112, The Covuſent of 4 Subjeft to Sovereign Power i 
contained in theſe words, I Authoriſe, and do take npon 
me all his Ations, in which there is no reſtri{tion at all 
of his own former natural. Liberty. Surely here Maſter 
Hobs forgot himſelf; for betore he makes the Re- 
ſignation to go in theſe words alfo, / give up my Right 
of governing my ſelf to this man : This is a reſtriftion 
certainly of his own former natural Liberty, when 
he gives it away : and if a man allow his Sovereign 
to kill him, which Mr. Hobs ſeems to confeſs, how 
ean he reſerve a Right to defend himſelf? And if 
a man have a Power and Right to kill himſelf, he 


doth not Authoriſe and give up his Right to his| 


Sovereign, if he do not obey him when he com 
mands him to Kill himſelf. 


XIV. 


Mr.. Hobs ſaith, pag. 112. No man i bound by the 
words themſelves of his Submiſſion to kill himſelf, or 
any other man , and conſequently that the Obligation 4 
wan may ſometimes have upon the Command of the S0+ 
vereign 
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wereign to execute any dangerous or diſhonourable Office» 
dependeth not on the words of our Submiſſion, but on the 
Intention, which is to be underſtood by the End thereof. 
When therefore our refuſal to Obey fruſtrates the End for 
which the Sovereignty was Ordained, then there is no 
liberty to reſuſe : otherwiſe there ss., If no man be 
bound by the words of his SubjeCtion to kill any 0- 
ther man, then a Sovereign may be denied the 
benefit of War, and be rendred unable to defend 
his People, and ſo the End of Government fruſtra- 
ted, If the Obligation upon the Commands of a 
Sovereign to execute a dangerous or diſhonourable 
Office, dependeth not on the words of our Sub- 
miſſion, but on the Intention, which is to be under- 
ſtood by the End thereof; No man, by Mr. Hobs's 
Rules, is bound but by the words of his Submiſſion ; 
the Intention of the Command binds not, if the 
words do not: If the Intention ſhould bind, it is 
neceſſary the Sovereign mult diſcover it, and the 
People mult diſpute and judge it ; which how well 
it may conſiſt with the Rights of Sovereignty, Mr. 
Hobs may conſider : Whereas Maſter Hobs ſaith; 
the Intention is to be underſtood by the End; 1 take it 
he means the End by Effet, for the End and the 
Intention are one and the ſame thing; and if he 
mean the Effeft, the Obedience muſt go before, 
and not depend on the underſtanding of the Effect, 
which can never be, .if the Obedience do not pre- 
cede it : In fine, he reſolves, refuſal to obey may 
depend upon the judging of what fruſtrates the End 
of Sovereignty, and what not, of which he cannot 
mean any other Judge but the People. 


O2 XV. 
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Mr. Hobs puts a caſe by way of Queſtion. 4 
great many men together have alreay reſiſted the So- 
vereion Fower unjuſtly, or conarittea ſome Capital 
Crime, for which every one of them: expetieth death : 
whether have they not the liberty then to joyn toge- 
ther, and aſſiſe and defind one another ? Certainly 
they have ; for they but defend th:r Lives, which the 
Guilty man may as well do as the Innocent: There 
was deed Injuſtice in the firſt breach of their Duty, 
their bearing of Arms ſubſequent to it, though it be 
to maintain what they have done, 1s no new unjust 
Att; and if it be only to defend their Perſons, it ts 
not unjuſt at all, The only reaſon here alleged 
for the Bearing of Arms, 1s this; That there is 
no new unjuſt Aft: as if-the beginning only of 
a Rebellion were an unjuſt Act , and the conti- 
nuance of it none at all. No better Anſwer can 
be given to this caſe, than what the Author him- 
ſelf hath delivered in the beginning of the ſame 


Paragraph, in theſe words; To reſiſt the Sword of | 


the Commonwealth in defence of another man , Guilty 
or Innocent, no man bath Liberty: becauſe ſuch Li- 
berty takes away from the Sovereign the Means of 
protetting us, and is therefore deſtruitive of the very 
Eſſence of Government. Thus he firſt anſwers the 
queſtion, and then afterwards makes it, and gives 
it a contrary Anſwer : other Paſſages I meet with 
tothe like purpoſe. He ſaith, Page 66. A mar 
cannot lay down the Right of Reſiſtitig them that aſ- 
Sault him by Force to take away his Life : The ſame 
may be ſaid of Wounds, Chams , and Impriſoment. 

Page 
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Page 69. A (ovenant to defend my ſelf from Force by 
Force, is void. Pag.68. Right of Defending Life and 
Means of lwving, can never be abandoned. 

Theſe laſt Doftrines are deſtructive to all Go- 
vernment whatſoever, and even to the Leviathan 
it ſelf : hereby any Rogue or Villain may murder 
his Sovereign, if the Sovereign but offer by force 
to whip or lay him in the Stocks, ſince Whipping 
may be ſaid to be wounding, and putting in the 
Stocks an Impriſonment : ſo likewiſe every mans 
Goods being a Means of Living, ifa man cannot 
abandon them, no Contract among men, be it ne- 
ver fo juſt, can be obſerved : thus we are at leaſt 
in as miſerable condition of War, as Mr. Hobs at 


*firſt by Nature found us. 


X VI, 


* The Kingdom of God ſignifies, ( ſaith Maſter Hobs, 


page 216.) a Kingdom conſtituted by the Votes of the 
People of Urael in a peculiar manner, wherein thr 
chooſe God for their King, by (ovenant made wit: 
hims upon God's promiſing them Canaan, If we loo. 
upon Maſter Hobs's Text for this, it will be founc: 
that the People did not Conſtitute by Votes, an 
chooſe God for their King ; But by the Appoint- 
ment firſt of God himſelf, the Covenant was t- 
be a God to them: they did not contract wit; 
God, that if he would give them Canaan, the; 
would be his Subjects, and he ſhould be thei; 
King ; It was not in their power to chooſe whethe 
God ſhould be their God, yea, or nay : for it 1. 
confeſſed, He reigned naturally over all by bis Might. 
If God Reigned naturally, he had a Kingdom, 
GWD:2 ; anu 
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and Sovereign Power over his Subjefts, nat ac- 
quired by their own Conſent. This Kingdom, ſaid 
to be conſtituted by the Votes of the People of 
Iſrael, is but the Vote of Abrabam only ; his ſingle 
Voyce carried it ; he was the Repreſentative of the 
People. For at this Vote, it is confeſſed, that the 
Name of King is not given to God, nor of King- 
dom to Abraham ; yet the thing, if we will believe 
Maſter Hobs, 1s all one. If a Contract be the my- 
tual transferring of Right, 1 would know what 
Right a People can have to transferr to God by 
Contraft. Had the People of 1ſ-ae/ at Mount Sinai 
a Right not to obey God's Voice ? If they had not 
ſuch a Right, what had they to transferr ? 

The Covenant mentioned at Mount Sinaz was * 
but a Conditional Contra, and God but a Con- 
ditional King; and though the People promiſed 
to obey Gods word, yet it was more than they 
were able to perform, for they often diſobeyed' 
Gods Voice, which being a breach of the Conditi- 
on, the Covenant was void, and God not their King 
by Contract. 

It is complained by God, They haye rejefted me 
that I ſhould reign over them: but it is not ſaid, ac- 
cording to their Contract ; for I do not find that 
the Deliring of a King was a breach of their Con- 
tract of Covenant, or diſobedience to the Voice of 
God: there is no ſuch Law extant. 

The People. did not totally reje&t the Lord, but 
in part only,” eut of timorouſneſs, when they ſaw 
Nahaſh King of the Children of Ammon come 
againſt them ; they diſtruſted that God would not 
ſuddenly provide for their Deliverance, as if they 
had had alwayes a King in readineſs to go up pre: 
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ſently to fight for them : This Deſpair in them 
who had found ſo many miraculous deliverances 
under Gods Government, was that which offended 
the Lord ſo highly : they did not deſire an Alterati- 
on of Government, and to caſt off Gods Laws, 
but hoped for a certainer and ſpeedier deliverance 
from danger in time of War. They did not peti- 
tion that they might chooſe their King themſelves, 
that had been a greater ſin; and yet if they had, 
it had not been a total rejection of Gods Reigning 
over them, as long as they deſired not to depart 
from the Worſhip of God their King, and from 
the Obedience of his Laws. I ſee not that the 
Kingdom of God was caſt off by the EleCtion of 
Saxl, ſince Saul was choſen by God himſelf, and 
governed according to Gods Laws. The Govern. 
ment from Abraham to Sal is no where called 
the Kingdom of God , nor is it ſaid, that the 
Kingdom of God was caſt off at the Election of 
Saul. 

Mr. Hobs allows, that Moſes alone had, next un- 
der God, the Sovereignty over the Iſraelites, P. 252. 
but he doth not allow it to Foſhna, but will have 
it deſcend to Eleazar the High-Prieſt, Aaron's ſon, 
His Proof is, God expreſly faith concerning Fo- 
ſbua, He ſhall ſtand before Eleazar , who ſhall ack. 
Counſel for him before the Lord, (after the judg- 
ment of Urim, is omitted by Mr. Hobs) at bu 
word they ſhall go out, &c. therefore the Supreme 
Power of making Peace and War was im the Pree(t, 
Anſw. The Work of the High-Prielt was only 
Miniſterial, not Magiſterial ; he had no power to 
Command in War, or to Judge in Peace; only 
when the Sovereign or Governour did £0 up to 
O 4. War, 
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War, he __—_ of the Lord by the Miniſtry of 
the High Prieſt, and, as the Hebrews ſay, the Enqui- 
rer with a ſoft voice, as one that prayeth for him- 
ſelf, asked: and forthwith the Holy Ghoſt came 
upon the Prieſt, and he beheld the Breſt-plate,; and 
ſaw therein by the Viſion of Propheey, Go wp, or 
20 not wp, 1N the letters that ſhewed forth them- 
ſelves upon the Breſt-plate before his face: then 
the Prieſt anſwered him, Go ap, or go not up. If this 
Anſwer gave the Prieſt Sovereignty, then neither 
King Saul nor King David had the Sovereignty, 
who both asked Counſel of the Lord by the Prieſt, 
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Mr. Milcon 


Againſt 
SAL MASIUS. 


l. 


Mong the many Printed Books, and ſeve- 
ral Diſcourſes touching the Right of 
Kings, and the Liberty of the People, I can- 
not find that as yet the firſt and chief Point 

is agreed upon, or indeed ſo much as once diſputed. 

The word King and the word People are familiar, 

one would think every ſimple man could tell 

what they ſignified z but upon Examination it will 
be found, that the learnedſt cannot agree of their 
meaning. 

Ask Salmaſius what a King is, and he will teach 
us, that a King 3s he who hath the Supreme Power of 
the 
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the Kingdom, andis accountable to none but God, und 
may do what be pleaſe, and is free from the Laws. This 
Definition F.44. abominates as being the Definition 
of a Tyrant: And 1 ſhould be of his Mind, if he 
would have vouchſafed us a better, or any other 
Definition at all, that would tell us how any King 
can have a Supreme Power, without being freed from 
humane Laws : To find fault with it, without pro- 
ducing any other, is to leaye us in the Dark : but 
though Mr. 24tor brings us neither Definition nor 
Deſcription of a King, yet we may pick out of 
ſeveral Paſſages of him, ſomething like a Defini- 
tion, if we lay them together. He teacheth us that 
Power was therefore oven to a King by ths People, that 
be might ſee by the Authority to him committed, that 
nothing be done againſt Law : and that he keep our 
Laws, and not impoſe upon us his own : Therefore there 
# no Regal Power but in the Conrts of the Kingdom, and 
by- them, pag. 195. | 

And again he affirmeth, the King cannot Impriſon, 
Fine or puniſh any man, except he be firſt cited into ſome 
Court ; where not the King, but the uſual Fudges give 
Sentence, Pag. 168. and before we are told, ot the 
King, but the Authority of Parliament doth ſet up and 
rake away all (ourts, pag, 167. 

Lo here the Deſcription of a King, He is one to 
whom the People give Power, to ſee that nothing be done 
againſt Law : and yet he faith there is no Regal Pow- 
er but inthe ((ourts of Fuſtice and by them, where not the 
King, but the uſual Judges give Sentence. This De- 
ſcription nat only ftrips the King of all Power 
whatſoever, but puts him in a Condition below the 
meanelſt of his Subjects. 
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Thus much may ſhew, that all men are not agreed 
whata King is. Next, what the word People means 
is not agreed upon: ask Ari/totle what the People 
isz and he will not allow any Power to be in any but 
in free Citizens. If we demand, who be free Ci- 
tizens ; That he cannot reſolve us ; for he confeſ- 
ſeth that he that is a free Citizen in one City, 15 not ſo in 
another City. And heis of Opinion that no Arrificer 
ſhould be a free Citizen, or have Voice in a well ordered 
Commonwealth ;, he accounts a Democrazie ' (which 
word ſignifies the Government of the People) to be 
a corrupted ſort of Government ;, he thinks many men 
by Nature borg to be Servants, and not fit to govern as 
any part of the People, Thus doth <Ariſtotle curtail 
the Peoplz, and cannot give us any certain Rule to 
know who be the People. Come to our Modern 
Politicians, and ask them who the People is, though 
they talk big of the People, yet they take up, and 
are content with a few Repreſentors ( as they call 
them) of the whole People ;, a Point eAviſtotle was 
to ſeek in,neither are theſe Repreſentors ſtood upon 
to be the whole People, but the major part of theſe 
Repreſentors muſt be reckoned for the whole People 5, nay 
'F. 24. will not allow the major part of the Repre- 
ſentors to be the People, but the ſounder and better 
part only of them ; and in right down terms he tells 
us pag. 126. to determine who ts a T yrant,he leaves to 
Magiſtrates, at leaſt to the uprighter ſort of them and 
of the People, pag. 7. though in number leſs by many, 
zo judoe as they find cauſe, It the ſounder, the better, 
and the uprighter Part have the Power of the People, 
how ſhall we know, or who ſhall judge who 
they be ? | 


It. 
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I I. 


One Text is urged by Mr. 14/ton,for the Peoples 
Power: Deut. 17. 14. When thou art come into the 
Land which thy Lord thy Ged giveth thee, and ſhalt 
fay, 1 will ſet a King over me, like as all the Nations 
os me. It is ſaid, by the Tenure of Kings rheſe 
words confirm us that the Right of Chooſing , yea of 
( hanging their own Government, is by the Grant of God 
himſelf in the People : But can the toretelling or fore- 
warning of the /ſ-aelites of a wanton and wicked 
Deſire of theirs, which God himſelf cgndemned, be 
made an Argument that God gave or granted them 
a Right to do ſuch a wicked thing ? or can the Nar- 
ration and reproving of a Future Fact, be a Donatti- 
. on and approving of a preſent Right, or the Per- 
miſſion of a Sin be made a Commiſſion for the do- 
ing of it ? The Author of his Book againſt Salmaſins, 
falls ſo far from making God the Donor or Gran- 
tor, that he cites him only for a Witneſs, Teſte ipſo 
Deo penes populos arbitrium ſemper fuiſſe, vel ea, que 
placeret forma reipub. utendz, vel hanc in aliam mutan- 
as, 'de Hebreis hoc diſerte dicit Deus : de reliquis non * 
abnuit. 

That here in this Text God himſelf being Witneſs, 
there was always a Power in the People, either to uſe 
what Form of Government they pleaſed, or of changing 
it into another : God ſaith this expreſly of the Hebrews, 
and denies it not of others. Canany man find that 
God in this Text expreſly ſaith , that there was 
always a Right in the People to uſe what Form-of 
Government they pleaſe? The Text not warrant- 
ing this Right of the People, the Foundation of the 
Defence 
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Defence of the People is quite taken away; there 
being no other Grant or proof of it pretended. 

2. Where it is ſaid, that the Iſraelites deſired 4 
King, though then under another Form of Government ; 
in the next line but one it is confelled, they had a 
King at the time when they delired a King, which 
was God himſelf, and his Vice-roy Samuel; and fo 
faith God, They have not rejeited thee;, but they have 
rejetted me,that I ſhould nor reign over them ; yet in the 
next Verſe God faith, As they have forſaken me, ſo 
do they alſo unto thee, Here is no Shew of any other 
Form of Government but Monarchy : God by the 
Mediation of Samuel reigned, who made his Sons 
Judges over 1ſrae!;, when one man conſtitutes Judg- 
es, we may call him a King; or if the having of 
Judges do alter the Government, then the Govern- 
ment of every Kingdom is altered from Monarchy, 
where Judges are appointed by Kings: It is now 
reckoned one of the Duties of Kings to judge by 
their Judges only. 

3. Where it is ſaid, He ſhall not multiply to himſelf 
Horſes, nor Wives, nor Riches, that he might underſt and 
that he had no Power over others, who could Decree 
nothing of himſelf,extra Legems ; if it had ſaid, contra 
legem Det, it had been true, but if it meant extra 
legem humanam, . it 1s falſe. 

4. If there had been any Right given to the Peo- 
ple, it ſeems it was to the Elders only; for it is 
ſaid, it was the Elders of 1ſ-ael gathered together, 
petitioned for a King ; it is not ſaid, It was all the 
People, nor that the People did choole the Elders, 
who were the Fathers and Heads of Families, autho- 
tized by the Judges. 


5. Where 
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5. Where it is ſaid, 7 will ſer a King over me like 
as all the Nations about me. Toſet a King, is, not to 
chooſe a King, but by ſome ſolemn publick A of 
Coronation, or otherwiſe to acknowledge their 
Allegiance to the King choſen; It is ſaid, thou 
ſhalt ſer him King whom the Lord thy God ſhall chooſe. 
The Elders did not delire to chools a King like 0- 
ther Nations, but they ſay, wow makg ns a King to 
judge us like all the Nations. 


III 


As for Davids Covenant with the Elders when 
he was anointed, it was not to obſerve any Laws 
or Conditions made by the People, for ought ap- 
pears; but to keep Gods Laws and ſerve him, and 
to ſeek the Good of the People, as they were to pro- 
tect him. | 

6. The Rewubenites and Gadites promiſe their Obe- 
dience, not according to their Laws or Conditions 
agreed upon, but in theſe words, Al! that thou com- 
mandeſt us we will do, and whitherſoever thou ſendſt us 
we will go, as we harkened to Moſes in all things, ſo 
wull we harken unto thee : only the Lord thy God be with 
 * thee a4 he was with Moſes. Where 1s there any 
Condition of any humane Law expreſſed ? Though 
the rebellious Tribes offered Conditions to Reho- 
boam ;, where can we find, that for hke Conditions 
not performed, all Iſrael depoſed Samuel? I wonder 
Mr. Milton ſhould ſay this, when within a few 
Lines after he profeſſcth, that Samuel had governed 
them uprightly. 


IV. 
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I'V. 


7us Regni is much ſtumbled at, and the Definiti- 
on of a King which ſaith, His Power is ſupreme 5n the 
Kingdom, and he is accountable to none but to God, and 
that he may do what he pleaſe, and is not bound by 
Laws : it is ſaidif this Definition be good, no man 
is orever was, who may be ſaid to be a Tyrant,p. 14. 
for when he hath violated all divine and humane Laws, 
nevertheleſs he is a King, and guiltleſs jure Regio. To 
this may be anſwered, That the Definition confe(- 
ſeth he is accountable to God, and therefore not 
gniltleſs if he violate Divine Laws: Humane Laws 
muſt not be ſhuffled in with Divine, they are not of 
the ſame Authority : if humane Laws bind a King, 
it 1s impoſſible for him to have Sapreme Power 
amongſt men, If any man can find ug out ſuch a 
kind of Government, wherein the ſupreme Power 
can be, without being freed from humane Laws, 
they ſhould firſt teach us that : but it all ſorts of po- 
pular Government that can be invented, cannot be 
one Minute, without an Arbitrary Power, freed 
from all humane Laws : what reaſon can be given 
why a Royal Government ſhould not have the like 
Freedom ? if it be Tyranny for one man to govern 
arbitrarily, why ſhould it not be far greater Ty- 
ranny for a multitude of men to govern without 
being accountable or bound by Laws? It would be 
further enquired how it is poſlible for any Govern- 
ment at all to be in the World without an arbitrary 
Power; it is not Power except it be arbitrary : a le- 
iſlative Power cannot be without being abfolved 
om humane Laws, i cannot be ſhewed = 1] 
ing 
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King can have any Power at all but an arbitrary 
Power. We are taught, that Power was therefore gr- 
vento a King by the People, that he might ſee by the 
Authority to him committed, that nothing be done againſt 
Law; and that he keep our Laws, and not impoſe upon 
#6 his own : therefore there is no Royal Power, but 1 
the Courts of the Kingdom, and by them, p. 15g. And 
agaln it 1s ſaid, the King cannot Impriſon, Fine or Pu- 
mſh any man except he be firſt cited into ſome Court, 
where z0t the King but the uſual Fudges give Sentence, 
Pag. 168. and before, we are told, not the King, but 
the Authority of Parliament doth ſet up and takg away 
all Courts, pag. 167. 

Lo here we have Mr. 24iltor's perfect Definition 
ofa King: He is one to whom the People gave 
Power to ſee that nothing be done againſt Law, and 
that he keep our Laws, and not impoſe his own. Whereas 
all other men have the Faculty of Seeing by Nature, 
the King only hath it by the Gift of the People, 
other Power he hath none ; he may ſee the Judges 
keep the Laws if they will ; he cannot compell 
them, for he may not Impriſon, Fine, nor puniſh 
any man ; the Courts of Juſtice may, - and they are 
ſet up and put down by the Parliament: yet in 
this very Definition of a King , we may ſpy an ar- 
bitrary Power in the King; for he may wink if he 
will: and noother Power doth this Deſcription 
ofa King glve, but only a Power to ſee : whereas 
it is ſaid Ariſtotle doth mention an abſolute Kingdom, 
for no other Cauſe, but to ſhew how abſurd, unjuſt and 
moſt tyrannical it is, There is no ſuch thing ſaid by 
Ariſtotle, but the contrary, where he ſaith, that a 
King according to Law makes no ſort of Government ; 
and aſter he had reckoned up five ſorts of Kings, he 
COlN- 
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concludes,thatthere were ina manner but two ſorts, 
the Lacedemonian King, and the Abſolute King ; 
whereof the firſt was but as General in an Army, 
and therefore no King at all,and then fixes and reſts 
upon the Abſolute King, who ruleth according to his 
own Will. 

| V. 


If it be demanded what is meant by the word 
People? 1, Sometimes itis Populus univerſus, and 
then every Child mult have -his Conſent asked , 
which is impoſſible. 2. Sometimes it is pars major, 
and ſometimes It is pars potior & ſanior. How the 
major part,where all are alike free, can bind the mi- 
nor part, is not yet proved. 

But it ſeems the major part will not carry it, nor 
be allowed, except they be the better part, and the 
ſounder part. We are told, the ſounder part implored 
the help of the Army, when it ſaw it ſelf and the (om- 
monwealth betrayed ; and that the Sowldrers judged bet- 
ter than the Great ( ouncil, and by Arms ſaved the Com- 
monwealth, which the Great Council had almoſt damned 
by their Votes, page 7. 

Here we ſee what the PeopleFs ; to wit, the ſound- 
er part ; of which the Army s the judoe : thus, upon 
the matter, the Souldiers are the People: which be- 
ing ſo, we may diſcern where the Liberty of the Peo- 
Plelieth, which we are taught to conlilt all for the 
moſt part in the power of the Peoples chooſing what Form 
of Government they pleaſe, p. 61. A miſerable Liber- 
ty, which is only to chooſe to whom we will give 
our Liberty, which we may not keep. Sze more 
concerning the People, in a Book entituled, The A- 
narchy, page 8, g, 10, 11, 12, 13, 14. 

P VI, 
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VI. 


We are taught, that 2 Father and a Kino are thinss 
moſt averſe. The Father begets us, but not the King ; 
but we create the King : Nature gives a Father to the 
People, the People rive themſelves a King : If the Fa- 
ther kill bis Son he loſeth his life, why ſhould not the King 
alſo ? page 34. | 

Anſ. Father and King are not ſo diverſe; it 1s con- 
feſſed, that at firſt they were all one, for there is con- 
felled Paternum imperium C& hereditarium, Pag, 14-1. 
and this Fatherly Empire, as it was of it ſelf heredi- Þt | 
tary, ſoit was alienable by Patent,and ſe;zable by an Þ 
Uſurper, as other goods are : and thus every King 
that now is, hath a Paternal Empire, either by In- F 
heritance, or by Tranſlation, or Uſurpation; fo a Þ 
Father and a King may be all one. 

A Father may dye for the Murther of his Son, 
where there is a Superiour Father to them both, or 
the Right of ſuch a Supreme Fathor ; but where F 
there are only Father and Sons, no Sons can queſti- Þ 
on the Father for the death of their Brother : the 
reaſon why a King*annot be puniſhed, is not be- 
cauſe he 1s excepted from Puniſhment, or doth not 
deſerve It, but becauſe there is no Superiour to judge 
him, but God only, to whom he is reſerved. 


—_ cw. jv io ac om coo.icc. 


VIT. as 


It is faid thus, He that takes away from the People Pc 
the power of Chooſing for themſelves what Form of Go- 
vernment they pleaſe, he dothtake away that wherein all | © 
Civil Liberty almoſt conſiſts, p. 65. If 2Imoſt all Liber- | 
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ty be in Chooſing of the Kind of Government, the 
People have bur a poor Batgain of it, who cannot ex- 


erciſe their Liberty, but in Chopping and Changing 
their Government, and have liberty only to give 
away their Liberty , than which there isno greater 
miſchief, as being the cauſe of endleſs Sedition. 


VIII. 


If there be any Statute in our Law, by which thou 
canſt find that Tyranmical Power 6s given to a King, that 
Statute being contraryto Gods Will, to Nature and Rea- 
ſon, =: 44 bay that by that general and primary Law 


| of ours,that Statute is to be repealed,and not of force with 


w,p.153. Here,if any man may be judge, what Law 


| iscontrary to Gods Will, or to Nature, ar to Rea- 
{ fon, it will ſoon bring in Confuſion : Moſt men that 
| offend, if they be to be puniſhed or fined, will think 


that Statute that gives all Fines and Forfeitures to a 
King, to bea Tyrannical Law; thus moſt Statutes 
would be judged void, and all our Fore-fathers ta- 


{ ken for Fools or Madmen, to make all our Laws to 
| give all Penalties to the King. 


IX, 


The fin of the Children of 1{-ael did lye, not 
in Deſiring a King, but in deſiring ſuch a King like 
asthe Nations round about had; they diſtruſted Gol 


| Almighty, that governed them by the Monarchical _ 


Power of Samnel, in the time of oppreſſion, when 
God provided a Judge for them, but they deſired 
a perpetual and hereditary King, that they might 
never want; in Deſiringa King they could not - 
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forit was but Deuring what they enjoyed by Gods 


ſpecial Providence, 
XN. 


Men afe perſwaded, that in making of a Cove: 
nant, ſomething is to be performed on both parts by 
murual Stipulation; which is notalways true: for 
we find God made a Covenant with Noah and hy 
Seed, with all the Fowl and the ( attel, not to deſtroy the 
Earth any more by a flood, This Covenant was tobe 
kept on Gods part, neither Noah, nor the Fowl, nor 
the Cattel were to perform any thing by this Cove. 


nant. On the other ſide, Ger. 17. 9, 10. God co 


' venants with Abraham, ſaying, Thou ſhalt keep my 
Covenant ,------every male-child among you ſhall be circum 
ciſed, Here it is called Gods Covenant, though tit 


be ro be performed only by Abraham; ſo a Cove f 


nant may be called the Kings Covenant, becauſe it 
1s made to him, and yet to be performed only by 
the People. Soalſo, 2 King 11, 17. Jehoiada made 4 
Covenant between the Lord,and the King,and the Peopl, 
that they ſhould be the Lords People. Between the Kiy 
alſo and the People, which might well be, that the 
People ſhould be the Kings Servants: and not for 
the King's covenanting to keep any Humane Laws, 
for it is not likely the King ſhould either covenant, 
or take any Oath to the People when he was but fe 
ven years of age, and that never any King of 1ſ-al 
took a Coronation Oath that can be ſhewed : when 
Fehoiada ſhewed the King to the Rulers in the Houſe 
of the Lord, he took an Oath of the People : he did 
not Article with them, but ſaith the next Verſe, 
(ommanded them to keep a Watch of the Kings Houſe, 
and that they ſhould compaſs the King round = eve- 
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man with bis weapon in his hand, and he that cometh 
within the Ranges, let him be ſlain. 


XI. 


To the Text, Where the word of a King is, there 1s 
Power, and who may ſay unto him, What doſt thou ? 
J. M. gives this Anſwer : It :s apparent enough, that 
the Preacher in this place gives Precepts to every private 
man, not to the great Sanhedrin, nor to the Senate—— 
ſhall not the N obles, ſhall not all the other Magiſtrates, 
ſhall not the whole People dare to mutter, ſo oft as the 
King pleaſeth to dote ? We mult here note, that the 
great Council, and all other Magiſtrates or Nobles, 
or the whole People, compared to the King, are all 


| but private men, if they derive their Power from 
| him: they are Magiſtrates under him, and out of 


his Preſence, for when he is in place, they are but 
ſo many private men. F. 2. asks, Who ſwears to a 
King, unleſs the King on the other ſide be ſworn to keep 
Gods Laws, and the Laws of the Countrey * We find 
that the Rulers of ae! took an Oath at the Coro- 
nation of Fehoaſh - but we find no Oath taken by 
that King, no not ſo much as to Gods Laws, much 
leſs to the Laws of the Countrey. 


XII. 


A Tyrant is he, who reoarding nether Law nor the 
Common Good, reigns only for himſelf and his Fattion 
Pp. 19. In his Defence he expreſſeth himſelf thus, 
He is a Tyrant who looks after only his own, and not his 
Peoples profit, Eth. 1. 10. p. 18g. 
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1, If it be Tyranny not to regard the Law, then 
all Courts of Equity, and Pardons for any Offences 
mult be taken away : thereare far more Suits for re- 
lief againſt the Laws, than there be for the obſerva- 
tion of the Laws: there can be no ſuch Tyranny in 
the World as the Law, if there were no Equity to 
abate the rigour of it. Smman 7us is Summa In- 
juria;, if the Penalties and Forfeitures of all Laws 


ſhould ſtill be exaCted by all Kings, it would be | 


found, that the greateſt Tyranny would be,for a King 


to govern according to Law; the Fines, Penalties, F 
and Forfeitures of all Laws are due to the Supreme | 
Power only, and were they duely paid, they would | 
far exceed the Taxes in all places. It is the chief 
happineſs of a Kingdom, and their chief Liberty,not 


_ to be governed by the Laws Only. 


2, Not to regard the Common Good, but to reign only F 
for himſelf, is the ſuppoſition of an Ay in Þ 
us, that the Þ 


the judgment of Ariftorle, who teachet 
deſpotical Power cannot be preſerved, except the Servant, 


or he in ſubjettion, be alſo preſerved. The truth of this | 
ſtrongly proves, That it is in Nature impoſlible to 
have a Form of Government that can be for the de- 


ſtruEtion of a People, as Tyranny is ſuppoſed ; if we 
will allow People to be governed, we muſt grant, 
they muſt in the firſt place be preſerved,or elſe they 
cannot be governed, 

Kings have been, and may be vitious men, and 
the Government of one, not ſo good as the Govern- 
ment of another; yet it doth not follow, that the 
Form of Government is, or can be in its own nature 
ill, becanſe the Governour is ſo : it is Anarchy, ot 
want of Government, that can totally deſtroy a Na- 
tion, We cannot find any ſuch Government as Ty- 
h | ranny 
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ranny mentioned or named in Scripture, or any 
word in the Hebrew Tongue toexpreſs it. After 
ſuch time as the Cities of Greece practiſed to ſhake 
off Monarchy, then, and not till then, (which was 
after Homer's time) the name of Tyrant was taken 
up for a word of Diſgrace, for ſuch men as by craft 
or Force wreſted the Power of a City from a Multi- 
tude to one man only ; and not for the exerciſing, 
but for the z/-obtarming of the Government : but 
now every man that is but thought to govern ill, or 
to be an il] man, is preſently termed a Tyrant, 
and ſo judged by his Subjects. Few remember the 
Prohibition, Exod. 22. 28. Thou ſhalt not reviiethe 
Gods, nor curſe the Ruler of thy People : and fewer un- 
derſtand the reaſon of it. Though we may not one 
judge another, yet we may ſpeak evil or revile one 
another, in that which hath been lawfully judged, 
and upon a Tryal wherein they have been heard and 
condemned : this is not to judge, but only to re- 
late the judgment of the Ruler. To ſpeak evil, 
or to revile a Supreme Judge, cannot be without 
judging him who hath no Superiour on Earth to 
judge him, and in that regard mult alwayes be pre- 
ſumed innocent, though never ſo ill, if he cannot 
lawfully be heard. 

F. 2M. that will have it Tyranny in a King not to 
regard the Laws, doth himſelf give as little Regard 
to them as any man;z where he reckons, that Cor- 
teſting for Priviledges, (uftoms, Forms, and that old en- 
tanglement of Iniquity,their gibriſh Laws,are the Badges 
of ancient Slavery. Tenure,p.3.4 Diſpnting Preſidents, 
Forms and Circumſtances,page 5. 

F. M. isalſo of opinion, That, If at any time our 
Fore-fathers, out of baſeneſs, have loſt any thing of their 
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Right, that ought not hurt us;, they might if they would 
promiſe Slavery for themſelves, for us certainly they 
could not, who have always the ſame Right to fee our 
ſelves, that they had to owve themſelves to any man in 
Slavery. This Doctrine well praCtiſed, layeth all 
open to conſtant Anarchy. 

Laſtly, Ifany deſire to know what the liberty of | 
the People is, which F. 2. pleads for, he reſolves 
us, ſaying, That he tbat takes away from the People 
the Right of ( hooſing what Form of Government they 
pleaſe, takes away truly that in which all Liberty doth 
almoſt conſiſt. It is well ſaid by F. 24. that all liberty 
doth almoſt conſiſt in Chooſing their Form of Go- 
vernment, for there is another liberty exerciſed 
by the People, which he mentions not, which is the 
lib?rty of the Peoples Chooſing their Religion ; e- 
very man may be of any Religion, or of noReli- Þ 
gion; Greece and! Rome have been as famous for F 
Polytheiſm , or multitudes of gods, as of Gover- 
Tours; and imagining Ariſtocratic and Democratie 
in Heaven, as on Earth, 
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N moſt Queſtions of Weight and Difficulty con- 
cerning the Right of War, or Peace, or Su- 
preme Power, Grotizs hath Recourſe to the 
Law of Nature or of Nations, or to the Primi- 

tive Will of thoſe men who firſt joyned in Society. 
It is neceſſary therefore a little to lay open the 
Variety or Contrariety in the Civil and Canon 
Law, and in Grotius .himſelf, about the Law of 
Nature and Nations, not with a Purpoſe to raiſe 
any Contention about Words or Phraſes, but with 
a Deſire to reconcile or cxpound the Senſe of dit- 
ferent Terms, 
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Civilians,Canoniſts, Politicians and Divines, are not 
a little perplexed in diſtinguiſhing between the Law 
of Nature, and the Law of Nations; about Fr Na- 
ture, and Jus Gentium, there is much Diſpute by 
ſuch as handle the Original of Government, and of 
Property and Community. 
he Civil Law in one Text allows a threefold 
Diviſion of Law, into us Nature, Fus Gentium, 
and Fu: Civile, Bnt in another Text of the ſame 
Law, we find only. a twofold Diviſion, into Fs 
Civile , and Fus Gentiam, This latter Diviſion 
the Law takes from Gains, the former from UL 
pian, who will have Jus Naturale to be that which 
Nature hath taught all Creatures, quod Natura om- 
ia animalia docuit, but for this he is confuted by 
Grotius, Salmaſins ,, and others, who reſtrain the 
Law of Nature only to mer uſing Reaſor , which 
makes it all -one with the Law of Nations; to 
which the Canon Law conſents, and faith, That 
Fus Naturale eſt commune omnium Nationum : That 
which Natural Reaſon appoints all men to uſe, i the 
Law of Nations, ſaith Theophilus 1n the Text of 
the Civil Law: and in the fecond Book of the 
Inſtit. cap. 1. Fus Nature Is Gpnfounded with 
Tus Gentium. ; 

As the Gvihbans ſometimes confound, and ſome- 
times ſeparate the Law of N ature and the Law of 
Nations, fo other-whiles they make them alfo con- 
trary one to the other. By the Law of Nature all men 
are born free; Fure naturals omnes libers naſcuntur. 
But Servitude ts by the Law of Nations : Fure Gentium 
Servitus invaſit, ſaith Ulpian. 


And 
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And the Civil Law not only makes the Law of 
Nature and of Nations contrary, but alſo will 


have the Law of Nations contrary to it ſelf, War, 


faith the Law, was brought in by the Law of Nati- 
ons, Ex jure pentium introdutta bella, and yet the 
Law of Nations faith, Since Nature hath made us 
all of one Kindred, it follows it is not lawful for one 
man to lye in wait for another. Cum inter nos cog- 
nitionem quandam natura conſtituit , conſequens eſt 
hominem Lomin: inſidiars nefas eſſe, ſaith Floren- 
tinus. 

Again, the Civil Law teacheth, that from the 
Law of Nature proceeds the Conjunition of man and 
woman, the Procreation and Education of ( hildren. 
But as for Religion to (God, and Obedience to Parents it 
makes it to be by the Law of Nations. 

To touch now the Canon Law, we may find 
in one place that men are governed either by the Law 
of Nature, or by Cuſtoms. Homies reguntur Natu- 
rals jure, aut moribus, The Law of Ngtions they 
call a Divine Law, the Cuſtoms a humane Law ; 
Leges aut divine ſunt aut humane ; divine natura, bu- 
mane moribus conſtant. But in the next place the 
Canon Law makes 7 to be either Naturale, aut 
Civile, aut Gentium, Though this Diviſion agree 
in Terms with that of Ulpian in the Civil Law, yet 
in the Explication of the Terms there is Diverſity ; 
for what one Law makes to belong to the Law 
of Natare, the other refers to the Law of Na- 
tions, as May eaſily appear to him that will take the 
_ to compare the Civil and Canon Law in theſe 

oints, 
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A principal Ground of theſe Diverſities and Con- 
traricties of Diviſions, was an Error which the 
Heathens taught, that all things at firſt were common, 
and that all men were equal, This miſtake was not 
ſo heinous in thoſe Ethnick Authors of the Civil 
Laws, who wanting the Guide of the Hiſtory of 
Moſes , were fain to follow Poets and Fables for 
their Leaders. But for Chriſtians, who have read 
the Scriptures, to dream either of a Community of all 
things, Or an Equality of all Perſons, 1s a Fault ſcarce 
pardonable. 

To ſalve theſe: apparent Contrarieties of Com: 
munity and Property, or Equality and Subjettion : 
the Law of F#s Gentium was firſt invented ; when 
that could not ſatisfie, to mend the matter, this 
Fus Gentium, was divided into a Natural Law of 
Nations, and an Humane Law of I ations;, and the 
Law of Nature into a Primary and a Secondary 
Law of Nature ; DiſtinCtions which make a great 
ſound, but edifie not at all if they come under Ex- 
aminat1on. . | 

If there hath been a time when all things were 
common.and all men equal, and that it be otherwiſe 
now ; we mult needs conclude that the Law. by 
which all things were common, and men equal, was 
contrary to the Law by which now things are pro- 
per, and men ſubject. 

If we will allow Adam to have been Lord of the 
World and of his Children, there will need no ſuch 
Diſtinctions of the Law of Nature and of Nations : 
For the Truth will be,that whatſoever the Heathens 
comprehended under theſe two Laws, is compriſed 
in the Moral Law. | 
. That 
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That the Law of Nature is one and the ſame 
with the Moral, may appear by a Definition gi- 
ven by Grotins, The Law of Nature (faith he) s 
the Diltate of Reaſon, ſhewing that in every Aion 
by the agreeing or diſagreeing of it with natural Reaſon, 
there is a moral Honeſty or Diſhoneſty, and conſequent- 
ly that ſuch an Action is commanded or forbidden by 
God the Author of Nature, I cannot tell how Gre- 
tizs would otherwiſe have defined the Moral Law. 
And the Canon Law grants as much ; teaching that 
the Law of Nature 4s contained in the Law and the 
Goſpel: Whatſoever ye will that men do, QC. 
Mat. 7. 

The Term of F#« Nature is not originally to be 
found in Scripture, for though T. Aquinas takes 
upon him to prove out of -the 2. to the Romans, 
that there is a 7 N ature, yet St. Paul doth not 
uſe thoſe expreſs Terms ; his words are, The Gen- 
tiles which have not the Law, do by Nature the things 
contained in the Law, theſe having not the Law aye a 
Law unto themſelves : He doth not ſay, Nature is a 
Law unto them, but they area Law unto them- 
ſelves. As for that which they ca!l the Law of 
Nations, it is not a Law diſtinct, murh leſs op- 
polite to the Law of Nature, but it is a ſmall 
Branch or Parcel of that great Law; for it is no- 
thing but the Law of Nature, or the moral Law 
between Nations. The ſame Commandment that 
forbids one Private man to rob another, or one 
Corporation to hurt another Corporation, obliges 
allo one King not to rob another King, and one 
Commonwealth not to ſpoil another : the ſame 
Law that enjoyns Charity to all men, even to Ene- 
mics, 
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mies, binds Princes and States to ſhew Charity to 
one another, as well as private Perſons. 

And as the Common, or Civil Laws of each 
Kingdom which are made againſt Treaſon, Theft, 
Murder, Adultery, or the like, are all and every 
one of them grounded upon ſome particular Com- 
mandment of the moral Law ; ſo all the Laws of 
Nations muſt be ſubordinate and reducible to the 
moral Law. X 

The Law of Nature, or the moral Law is like 
the main Ocean, which though it be one entire 
Body, yet ſeveral Parts of it have diſtinct Names, 
according to the diverſity of the Coaſts on which 
they border. So it comes to paſs that the Law of 
Nations, which is but a part of the Law of Nature, 
may be ſub-divided almolt :» anfinitum, according to 
the Variety of the Perſons, or Matters about which 
it is converſant. 

The Law of Nature or the divine Law is general, 
and doth only comprehend ſome Principles of 
Morality notoriouſly known of themſelves, or at 
the molt is extended to thoſe things which by 
neceſſary and evident Inference are conſequent to 
thoſe Principles. Beſides theſe, many other things 
are neceſlary to the well-governing of a Common- 
wealth: and therefore it was neceſſary that by 
Humane Reaſon ſomething more in particular 
ſhould be determined concerning thoſe things 
which could not be defined by Natural Reaſon 
alone: hence it is that Humane Laws be neceſlary, 
as Comments upon the Text of the Moral Law: 
and of this Judgment is efquizas, who teacheth, 
that neceſſitas legs humans manat ex eo, quod Lex 
natu- 
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naturalis, vel Divina, generals eſt, & ſolum comple- 
ftitur quedam principia morum per ſe nota, & ad 
ſummum extenditur ad ea que neceſſaria & evidents 
elatione ex sllis principits conſequuntur : preter illa ve- 
ro multa alia 7 neceſſaria in republica ad ejus re- 
tam Gubernationem : & ideo neceſſarium fuit ut per 
humanam rationem aliqua magis im particulars deter- 
Minarentur Circa ea que per folam rationem naturalem 
definiri non poſſunt. Ludo. e Molin. de Fuſt. Thus 
much may ſuffice to ſhew the Diſtractions in and 
between the Civi/ and Common Laws about the 
Law of Nature and Nations. In the next place 
we are to conſider how Grotius diſtinguiſheth theſe 
Laws. 

To maintain the Community of things to be Na- 
tural, Grotixs hath framed new Diviſions of the Law 
of Nature. Firſt, in his Preface to his Books De Fure 
Belli & Pact, he produceth a Definition of the Law 
of Nature, in ſuch doubtful, obſcure and reſerved 
Terms, as if he were diffident of his Undertaking : . 
Next in his firſt Book and firſt Chapter he gives us 


another Diſtribution, which differs from his Do- 


ctrine in his Preface. | 

In his Preface his Principle is, that the Apperrre 
of Society, that is ta ſay, of ( ommunity, is an Alt 
in proper to man, Here he preſently correCts him- 
ſelf with an Fxception , that ſome other Creatures 
are faund to deſire Society, and withal he anſwers 
the ObjeCtions thus, that this Deſrre of Society in 
brute Beaſts, comes from ſome external "Princi- 
ple, What he means by Principium intelligens ex- 
trinſecnm, 1 underſtand not, nor doth he explain, 
nor is it material, nor 1s the Argument he uſe'th 
tO 
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to any purpoſe; for, admitting all he faith to be 
true, yet his Principle fails; for the Queſtion is 
not, from what Principle this Deſire of Society 
proceeds in Beaſts, but whether there be ſuch 
a Defire or no. Beſides, here he takes the Appe- 
tite of Society and Community to be- all one, 
whereas many live in Society, which live not in 
Community. 

Next he teacheth , that the keeping of Soctety 
(cuſtoara Societatis ) which in a rude manner ( ſaith 
he) we. have now expreſſed, is the fountain of that 
Law which ts properly ſo called. I conceive by the 
Law properly ſo called, he intends the Law of 
Nature, though he expreſs not ſomuch: And to 
this appetite of Sociable Community he refers Alie- 
ns Abſtinentia; but herein it may be he forgets 
himſelf, for where there is Community there is 
neither mexym nor twum, nor yet alzenum; and if 
there be no alienum, there can be no aliens abſt:- 
entia., To the ſame purpoſe he ſaith, that by the 
Law of Nature men mult ſtand to bargains, Furs 


nature ſit Fare pattis, But if all things were , 


common by Nature, how could there be any 
bargain ? : 
Again, Grotizs tells us, that from this ſignificati- 
on of the Law there hath flowed anotber . larger , 
which conſiſts (faith he) #z Diſcerning what de- 
lights um or hurts us, and win judging how things 
ſhould be wiſely diſtributed to each one. This latter 
he calls the looſer Law of Nature; the former 
Fus Sociale, the Law of Nature, ſtrictly, or proper- 
lytaken. And theſe two Laws of Nature ſhould have 
place (faith he) though men ſhould deny there were r 
Goa, 
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aGod. But to them that believe there is a God, there 
is another Original of Law, beſide the Natural, coming 


from the free Will of God, tothe which our own Under- 
ſtanding tells us we muſt be ſubject. 


Thus have I gathered the Subſtance of what is 
moſt material concerning the Law of Nature, in his 
Preface. 


If we turn to the Bok it felf, we have a diviſion 


| ofthe Law into 
N aturale. 
” Jus Divinum. 
Volunt arium, « f Guile, 


 Humanum, | Latius patens, 
: Seu Fus Gentium. 


| Ardtius patens, 
| Seu Paternum, 


Seu Herile. 


In the Definition of Fus Naturale he omits thoſe 
Subtleties of Fs Nature proprie diftum ,, and quod 
laxins ita dicitur , which we find in his Preface; 
and gives ſuch a plain Definition , as may fitly 
agree to the Moral Law. By- this it ſeems the 
L w of Nature and the Moral Law are one and the 

me; 


Q. Whereas 
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Whereas he affirmeth , That the AZftions about 
which the Law of Nature is converſant , are lawful or 
unlawſul of themſelves, and therefore are neceſſarily 
commanded or forbidden by God : by which mark_this 
Law of Nature doth not only differ from humane Law, 
but from the Divine voluntary Law, which doth not 
command or forbid thoſe things, which of themſelves, 
and by their own nature are lawful or unlawful , but 


makes them unlawſul by forbidding them , and due by 


commanding them : In this he ſeems to make the Law | 


of Nature to differ from Gods Voluntary Law; 
whereas, in God, Veceſſary and Voluntary are all 


one. Salmaſins de Uſuris, in the twentieth Chapter, | 
condemns this Opinion of Groti; though he name Þ 


him not, yet he means him, if I miſtake not. 


In the next place, I obſerve his ſaying, That 


ſome things are by the Law of Nature, not pro-Þ - 


prie, but reduttive ; and that the Law of Nature Þ 
deals not only with thoſe things which are beſide the Þ 
Will of Man , but alſo with many things which fol. F 
low the att of Mans Will : ſo Domimon , ſuch as « 
now in Uſe , mans Will brought in ;, but now that i Þ 
3s brought in , it 1s againſt the Law of Nature, to 
take that from thee againſt thy will , wkich is in thy 


Dominon. 


Yet for all this Grotizs maintains, That the Lay 


of N ature is ſo immutable , that it cannot be changed 
by God himſelf. He means to make it good with 


a DiſtinCtion : Some things ( faith he) are by the 
Law of Nature , but not ſimply , but accordint | 


to the certain ſtate of things ;, ſo the common » 


of things was natural as long as Dominion was nt 


brought in, and Right for every man to take his = 
} 


by Force , before Laws were made. Here if Grotins 
would have ſpoken plain, inſtead of bxt mot ſim- 


ply , but according to the certain Stats of Things, 


he would have ſaid , but not immntably , but fof 
a certain Time. And then this Diſtinction would 
have run thus ; Some things are by the Law of 
Nathre , but not immutably , but for & certain 
time, This muſt needs be the naked Senſe of his 
DiſtinRtion , as appears by his Explication ih the 
Words following, where he ſaith , That the com- 
mon Uſe of Things was natural fo long 4s Domimon 
was not brought in : Dominion, he ſaith, was 
brought in by the will of man, whom by this Do- 
ftrine Grotivs makes to be able to change that Law 
which God himſelf cannot change, as he faith. He 


gives a double ability to man; firſt, to make that 
: 0 Law of Nature , which God made to be the Law 


of Nature : And next, to make that a Law of Na- 


! ture which God made not; for now that Dominion 
! isbrought in, he maintains, it is againſt the Law 
* of Natute to take that which is in another mans 
dominion. 


Beſides , I find no Coherence in thefe Words, 


By the Law of Nature it was right for every 
| man to take his own by force , before Laws made; 
| fince by the Law of Nature no man had any 


thing of his own ; and until Laws were made, 


| there was no Propriefy , according to his Do- 
| Qtrine. 


Jus Humanim voluntatium latins fateffs , he 


| flakes-to be the Law of Nations , which ( ſaith 


he) by che'Will of All , or Many N ations , hath 
tretived a foWer fs bind , y adds 3 of Mnvty, becauſe 
F. 


therg 
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there is, as he grants, ſcarce any Law to be found 
common to all Nations , beſides the Law of Nature, 
which alſo is wont to be called the Law of Nations, be- 
ing common to all Nations. Nay, as he confeſſeth 
often , That is the Law in one part of the World, 
which in another part of the World is not the Law of 

ations. 

By theſe Sentences, it ſeems Grotius can ſcarce 
tell what to make to be the Law of Nations, or 
where to find it. 


Whereas he makes the Law of Nations to have a | 


binding Power from the Will of men, it muſt be 


remembred , That it is not ſufficient for men to | 
have a Will to bind, but it is neceſſary alſo to have F 
a Power to bind : Though ſeveral Nations have one j 


and the ſame Law. 


For inftance : Let it be granted that Theft is F 
puniſhed by Death in many Countries , yet this | 


doth not make it to be a Law of Nations , becauſe 


each Nation hath it but as a Natural, or Civil Law | 


of their own Country ; and though it have a 


binding Power from the- Will of many Nations, 
yet becauſe each Nation hath but a Will and F 


Power to bind themſelves, and may without pre- 
judice, conſent, or conſulting of any Neighbour: 
Nation , alter this Law,, if they find Cauſe, it 
cannot properly be called the Law of Nations, That 
which is the foundation of theLaw of Nations, is, 

to have it concern ſuch things as belong 
Lib. 4. c.8." to the mutual Society of Nations amon 

+. themſelves , as Grotins confeſſeth ; an 

not of ſuch things as have no futther relation than 
to the particular Benefit of each Kingdom : For, as 
| private 


4 
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private men mult negle& their own Profit for the 
Good of their Country; ſo particular Nations muſt 
ſometimes remit part of their Benefit, for the Good 
of many Nations. 

True it is, that in particular Kingdoms and 
Commonwealths there be Ciyil and National Laws, 
and alſo Cuſtoms that obtain the Force of Laws : 
But yet ſuch Laws are ordained by ſome ſupreme 
Power, and the Cuſtoms are examined , judged, 
and allowed by the ſame ſupreme Power. Where 
there is no Supreme Power that extends over all or 
many Nations , but only God himſelf, there can 
be no Laws made to bind Nations, but ſuch as are 
made by God himſelf: we cannot find that God ' 
made any Laws to bind Nations , but only the Mo- 
ral Law; as for the Judicial Law , though it were 
ordained by God, yet it was not the Law of Na- 
tions, but of one Nation only , and fitted to that 
Commonwealth. 

If any think that the Cuſtoms wherein many Na- 
tions do conſent , may be called the Law of Na- 
tions, as well as the Cuſtoms of any one Nation 
may be eſteetwed for National Laws : They are to 
conſider , That it is not the being of a Cuſtom that 
makes it lawful, for then all Cuſtoms, eyen evil 
Cuſtoms, would be lawful ; but it is the Appro- 
bation of the ſupreme Power that gives a legality 
to the Cuſtom : where there is no Supreme Power 
—_—y Nations, their Cuſtoms cannot be made 

cgal. 


The Dodrine of Grotizs is, That God 
immediately after the Creation did beitow 
Q 3 upon 


210 Obſervations upoxu H. Grotius 
upon Mankind in general a Right over things 
of inferiour Nature From whence it 
came to paſt, that preſently every man might 
ſnatch what he would for his own Oſe , and 
ſpend what he could , and ſuch an Oni- 
verſal Right was then inſtead of Proper- 
ty 3 for what every one ſo ſnatched , ano- 
' ther could nat take from him but by In- 


Jury. 


How repugnant this Aſſertion of Groti is to 
the Truth of Holy Scripture, Mr. Selder 
Lib. 1- 64+ tcacheth us in his e are Clauſum , ſay- 
ing, That Azam by Donation from God, 
Gen. 1. 28. was made the general Lord of all things, 
not without ſuch a prvvate Dominion to himſelf , as 
(wwihour his Grant) did exclude his Children : and by 
Donation and eAfjſignation, or ſome kind of Ceſſion ( be- 
fore he was dead; or left any Heir to ſucceed him ) his 
Children had their diſtintt Territories by Right of pri- 
vate Dominion : Abel had his Flocks and Paſtures for 
them; Cain had his Fields for Corn, And the Land of 
Nod where he built himſelf a City. 

This Determination of Mr. Selder's being con- 
ſonant to the Hiſtory of the Bible , and to natural 
Reaſon , doth contraditt the Doctrine of Grorzus : 
] cannot conceive why Mr. Selden ſhould afterwards 
affirm , That nenther the Law of Nature , nor the Di- 
wine Law , do command or forbid either ( ommunion of 

al: things or private Dominion, buy pexnettenhs both. 


As 
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As for the general Community between* Noah 
and his Sons, which Mr. Seldez: will have to be 
granted to them, Ger. 9.2. the Text doth not 
warrant it ; for although the Sqns are there men- 
tioned with 7 oa in the Bleſling , yet 1t may beſt 
be underſtood with 4 Subordination or a Benedi- 
tion in Succeſſion , the Bleſſing might truly be 
fulfilled , if the Sons either under, or after their 
{ Father enjoyed a Private Dominion : it is not pro- 
! bable that the private Dominion which God gave 
| toe Adam, and by his Donation, Aſſtgnation, or 
+ Ceſlion to his Children was abrogated , and a 
+ Community of all things inſtituted between Noah 
' and his Sons, at the time of the Flood : Noah was 
| left the ſole Heir of the World, why ſhould it be 
| thought that God would dif inherit him of his 
* Birth-right, and make him of all the men in the 
* World , the only Tenant in Common with his 
Children? If the Bleſſing given to Adam , Gen. 1. 
| 28, be compared to that given to Noah and his 
| Sons, Gen. 9. 2. there will be found a confſidera- 
ble Difference between thoſe two Texts : In the 
BenediCtion of Adam, we find expreſſed a ſubdwing 
of the Earth, and a Dominion over the Creatures, Nel- 
ther of which are expreſſed in the Bleſſing of Noah, 
nor the Earth there once named, it is only faid, 
The fear of you (hall be upon the creatures, and jnto 
your hands are they delivered; then immediately it 
follows, Every moving thing ſhall be meat for you, 
as the green herb, The firlt Bleſſing gave Adam 
Dominion over the Earth and all Creatures , the 
latter allows Noah liberty to ule the living Crea- 
tures for food : here is no alteration or dimi- 


Q 4 piſhing 
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niſhing of his Title to a Propriety of all things, but 
an Enlargement only of his Commons. 

But whether , with Grotius, Community came 
in at the Creation, qr, with Mr. Selder, at the Flood, 
they both agree it did not long continue; Sed vers 
210 eſt ſimile hujuſmodi communionem din obtinuiſſe , is 
the confeſſion of Mr. Seldez. It ſeems ſtrange that 
Grotius ſhould maintain, that Community of all 
things ſhould be by the Law of Nature, of which 
God is the Author 5 and yet ſuch Community 
ſhould not be able to continye : Doth it not dero- 
gate from the Providence of God Almighty, to or- 
dain a Community which could not continue ? Or 
doth it make the Act of our Forefathers, in abroga- 
ting the natural Law of Community , by introdu- 
cing that of Propriety, to be a fin of a high pre- 
ſumption ? 

The prime Duties of the Second Table are con- 
verſant about the Right of Propriety : but if Pro. 
priety be brought in by a Humane Law ( as Grotius 
teacheth) then the Moral Law depends upon the 


Will of man. There could be no Law againſt F 


Adultery or Theft, if Women and all things were 
Common. 


Mr. Selden ſaith , That the Law of Nature, or of 


God, nec vetuit, nec jubebat, ſed permiſit utrumque, tam 
rempe rerum communionem quam privatum Dominium, 
And yet for Propriety ( which he terms primeva re- 
rum Dominia) he teacheth , That Adam received it 
from God, a Numine acceperat : And for Community, 
he ſaith, We meet with evident footſteps of the Commu- 
* rity of things in that donation of God , by which Noah 
and his three Sans are made Domini pro indiviſo rerum 
| omnum. 
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omnium., Thus he makes the private Dominion of 
Adam, as well as the common Dominion of Noah 
and his Sons, to be both by the Will of God. Nor 
doth he ſhew how Noah, or his Sons, or their Poſte- 
rity , had any Authority to alter the Law of Com- 
munity which was given them by God. 

In diſtributing Territories (Mr. Selden ſaith) the con- 


ſent , as it were , of Mankind (paſſing their promiſe, 


which ſhould alſo bind their Poſterity ) did intervene, ſo 
that men departed from their common Right of Commu- 
nion of thoſe things which were ſo diſtributed to particu- 
lar Lords or Maſters, This Dittribution by Con- 


' ſent of Mankind, we mult take upon Credit; for 


there 1s not the leaſt proof offered for it out of An- 
tiquity. 

Show the Conſent of Mankind could bind Poſte- 
rity when all things were common, is a Point not 
ſo evident : where Children take nothing by Gift 
or by Deſcent from their Parents, but have an equal 
and common Intereſt with them, there is no reaſon 
in ſuch caſes, that the Afts of the Fathers ſhould 
bind the Sons. 

I find no cauſe why Mr. Selder ſhould call Com- 
munity a priſtine Right ;, ſince he makes it but to 
begin in Noah, and toend in Noah's Children, or 
Grand-children at the moſt ; for he confeſſeth the 
Earth , 4 Noachidis ſeculis aliquot poſt diluwvium eſſe 
awiſam. 

That ancient Tradition , which by Mr. Sel- 
den's acknowledgment hath obtained Reputa- 
tion every where , ſeems moſt reaſonable, in 
that he tells us, That Noah himſelf, as Lord of 
all, was eAuthor of the Diſtribution of the 
| World, 
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World, and of private Dominion, and that by the ap- 
pointment of an Oracle from God , he did confirm thus 
Dvſftribution by his laft Will and Teſtament , which at 
bis Death he left in the hands of his eldeſt Son Sem, and 
alſo warned all his Sons, that none of them ſhould invade 
any of their Brothers Dominons, or mjure one another, 
becauſe from thence Diſcord and Civil War would ne- 
ceſſarily follow. 

Many Concluſions in Grotzs his Book de Fure 
Bells & Pacts , are built upon the foundation of 
theſe two Principles. 

1. The firſt is, That Communis rerum uſus natu- 
ralss fuit, 

2. The ſecond is, That Domininum quale nunc in 
ſu eſt, voluntas humana wtroduxit. 

Upon theſe two Propoſitions of natural Com- 
munity and voluntary Propriety , depend divers 
dangerous and ſeditious Conchufions , which are 
diſperſed in ſeveral places. In the fourth Chas 

er of the firſt Book , the Titte of which Chapter 
Is, Of the War of Subjetts againit Superiours ; 
Grotizs handleth the Queſtion , Whether the Law 
of not reſiſting Superiours , do bimd us in mot grievous 
and moFt certain danger ? And his Determination 
is, That this Law of not reſiſting Superiours , ſeems 


to depend upon the Will of thoſe men who at firſt joyned 


themſelves in a Croil Society , from whom the Right 
of Government doth come to them that govern ; if 
thoſe had been at firſt acked , if their Will were to 
empoſe. this burthen upon all , that they ſhould chnſe 
rather to dye, than i any caſe by Arms to repel the 


Force of Superiowrs ; 1 know not whether they would | 


anſwer, That it was their Will , ples perhaps = 
fRlk 
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this addition , if Reſiſtance cannot be made but with 
the great diſturbance of the Common-wealth , and de- 


ſtruttion of many Innocents, Here we have his Re- 


ſolution, that in great and certain danger , men 
may reſiſt their Governours, if it may be without 
diſturbance of the Common-wealth : if you would 
know who ſhould be Judge of the greatneſs and 
certainty of the Danger , or how we may know it, 
Grotius hath not one word of it, fo that for ought 
appears to the conttary, his mind may be, that eve- 


| ry Private man may be Judge of the Danger , for 
* other Judge he appoints none; it had been a foul 
* Fault 1n ſo deſperate a piece of Service, as the re- 


liſting of Superiours, to have concealed the lawful 


* Means, by which we may judge of the Greatneſs 
| or Certainty of publick Danger , before we lift . 
up our hands againſt Authority, conſidering how 
: prone moſt of us are, to cenſure and miſtake 
: thoſe things for great and certain Dangers, which 
* In truth many times are no dangers at all, or at 
the moſt but very ſmall ones; and fo flatter our 
* ſelves, that by reſiſting our Superiours, we may 
do our Country laudable Service , without Diltur. 
| bance of the Common-wealth, ſince the Effets of . 
* Sedition cannot be certainly judged of but by the 
| Events only. 


Grotius proceeds to anſwer an QbyeCftion againſt 
this Doctrine of reſiſting Superiours. If (faith he) 


| any man ſhall ſay, that this rigid Datirine of dying, 


rather than reſiſting any Injuries of Superiours , 1s no 
ane, but a Dwuine Law : It is to be noted, that 


| men at firſt , not by any Precept of God, but of their 


own Accord, led by Experience of the Infirmities of 
| ſeparated 
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ſeparated Families againſt Violence , did meet together 
in Civil Society , from whence Civil Power took, begin- 
ning , which therefore St. Peter calls an humane Ord. 
ance, although elſewhere it be called a divine Ordinance, 
becauſe God approveth the wholeſom Inſtitutions of men , 
God in approving a humane Law is to be thought to ap- 
prove it as humane, and in a humane manner. 

And again in another place he goeth further, and 
teacheth us, That :f the Queſtion happen to be concern- 
ng the primitive Will of the People , it will not be amif 
for the People that now are, and which are accounted 
the ſame with them that were long ago, to expref# their 
meaning, in this matter, which #s to be followed, unlef 


:t certainly appear, that the People long ago willed other. 


wiſe. lib. 2. cap. 2. 


For fuller Explication of his Judgment about re. Þ 
ſiſting Superiors, he concludes thus : The greater Þ 
the thing is which is to be preſerved, the greater is th 
Equity which reacheth forth an Exception againſt the Þ 
words of the Law : yet I dare not (faith Grote ) with. 
out Difference condemn either ſimple men or a leſſer part 
of the People, who in the laſt Refuge of Neceſſity, do ſo Þ 
uſe this Equity , as that in the mean time , they do nit 


forſake the Reſpett of the common Good. 


Another Doctrine of Grotius is , That the Empire Þ 


which ts exerciſed by Kings, doth not ceaſe to be the 
Empire of the People that Kings who in a lawful 
Order ſucceed thoſe who were elefted , have the ſu 


preme Power by an uſufruttuary Right only, and mf 


pe 
urthermore he teacheth , That the People may 
chuſe what Form of Government they pleaſe, and thew 


Will is the Rule of Right, Populus eligere potelt | 


qualen 


| Rig 
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qualem vult gubernationis formam , neque ex prex- 
ſtantia formz, ſed ex voluntate jus metiendum eſt, 
lib. 1. cap. 3. | 

Alſo , That the People chuſing a King may reſerve 


ſome Atts to themſelves, and may beſtow others upon 


the King , with full Authority , if either an expreſs 
Partition be appointed , or if the People being yet free, 
do command their ſuture King , by way of a ſtanding 
Command , or if any thing be aided by which it may 
be underſtood, that the King may be compelled or elſe 
uniſhed. 

In theſe Paſſages of Grotius which I have cited, we 
find evidently theſe Doctrines. 


1. That Civil Power depends on the Will of 
the _- 
2. private Men or petty Multitudes 


: may take up Arms againſt their Princes. 


3. That the lawfulleſt Kings have no Pro- 
priety #n their Kingdoms , but an uſuſruf&uary 
bs only : as if the People were the Lords, 


| and Kings but their Tenants. 

| 4 That the Law of Not reſiſting Superiors, 

* a humane Law, depending on the Will of the 
People at firſt. | 

| - 5, That the Will of the firſt People , if it be 

| not known , may be expounded by the People 


that now are, 


No 


k - 


+13 Obſervations upon H. Grotius 

No doubt but Grori foreſaw what Uſes the Peo- 

le might make of theſe Doctrines, by concluding, 
if the chief Power be in the People, that then it 
is lawful for them to compel and puniſh Kings as 
oft as they miſuſe their Power : Therefore he tells 
us, He rejelts the Opinion of them, who every where 
and without Exception will have the chief Power to 
be ſo the Peoples, that it is lawful for them to compel 
and puniſh Kings as oft as they miſuſe their Power ; 
and this Opinion he confeſſeth, :f it be altogether re- 
ceived, hath been and may be the cauſe of many Ewils, 
This cantelous Rejeftion qualifed with theſe 
Terms of every where without Exception, and alto- 
gether, makes but a mixt Negation, partly negative, 
and partly affirmative ( which our Lawyers call a 
negative Repugnant) which brings forth this modal 
Proppſition, That in ſome places with Exception, and 
in ſome fort the People may compel and payriſh their 
Kings. 

But let us ſee how Grotiws doth refute the pe- 
neral Opinion, Thar People may correft Rings: He 
frames his Argument in theſe words: 1f & lawful 
for every man te yield himſelf to be & private Seroant 
to whom he pleaſe. What ſhould hinder , but that alſo 
it may be lawful for a free People ſo to yield them- 
ſelves to one or mare , that the Right of governing 
them be fully ſet over without retaming any part of the 
Right ? And you muſt not ſay, That this may niet bt 
6 wr OD do not wr yy what in & doubt- 

caſe m eſumed , but what by Rt bs 
done. Thus fir 4 the Argument Y bits, the 
moſt that is proved (if we gratifie him , and 
yield his whole Argument for good) is this, _ 

by 
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the People may grant away their Power without 
retaining any part, But what is this to what the 
People have done ? For though the People may 
give away their Power without reſervation of 
any part to themſelves; yet if they have not ſo 
done, but have reſerved a part, Grotizs muſt con- 
fels , that the People may compel and puniſh their 
Kings, if they tranſgreſs : ſo that by his favour, 
the point will be, not what by Right. may be 
done, but what in this doubtful caſe hath been 
done , fince by his own Rule z ss the Will and 
e Meaning of the firft People that joyned in Society, 
os muſt regulate the Power x their Succeſ(- 
ours. 

But on Grot:xs ſide it may be urged, That in all 
prefumption the People have given away their 
whole Power to Kings, unleſs they can prove they 
have reſerved a part; for if they will have any 
benefit of a Refervation or Exception, it lies on 
their part to prove their Exception , and not on 
the Kings part who are in poſſeſſion. 

This Anſwer , though in it ſelf it be moſt juft 
and good ; yet of all men Grotius may not uſe it. 
For he. faves the Peoples labour of proving the 
oo Reſervation of their Forefathers, by ma- 

ing the People that now are competent Expoſi- 
tors of the meaning of thoſe firſt Anceſtors, who 
may juſtly be preſumed, not to have been either 
ſo improvident for themſelves , or fo negligent 
of all their Poſterity, when by the Law of Nature 
they were free, and had allthings common, at an 
inſtant without any Condition or Limitation to 
give away that Liberty and Right of —_— 

an 
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and to make themſelves and their Children eternal. 
ly ſubje&t to the Will of ſuch Governours as might 
miſuſe them without Controul. 

On the behalf of the People, it may be further 
anſwered to Grotius, That although our Anceſtors 
had made an abſolute Grant of their Liberty, with- 
out any Condition expreſſed; yet it muſt be ne- 
ceſſarily implied , that it was upon condition to 
be well-governed, and that the Non-performance 
of that implied Condition , makes the Grant 
void; Or, if we will not allow an implicit Con- 
dition , then it may be ſaid , That the Grant in it 
ſelf was a void Grant, for being unreaſonable, and 
a violation of the Law of Nature , without any 
valuable Conſideration. What ſound Reply Gre- 
t545 Can return to ſuch Anſwers , I cannot con- 
ceive, if he keep himſelf to his firſt Principle of 
natural Community. As Grotis's Argument 
againſt the People is not ſound , ſo his Anſwer to 
the Argument that is made for the People, is not 
fatisfaftory. It is objefted, That be that ordains, 
8s above him that is ordained. Grotius anſwers , Ve- 
rum duntaxat eſt in ea conſtitutione cujus effeftus per- 
petuo pendet 4 voluntate conſtituents , non etiam in ea 
que ab initio eſt voluntatis, poſtea vero effettum habet 
neceſſuatis , quomodo mulier virum ſibs conſtituit , cui 
parere ſemper habet neceſſe. The Reply may be, 
That by Gratius's former DoCtrine the very Effet 
of the Conſtitution of Kings by: the People , de- 
pends perpetually upon the Will of them that 
Conſtitute , and upon no other Neceſlity : he will 
not ſay, That it is by any neceſſity of the Law of 
Nature, or by any politive Law of God hy” 

ef 
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eth, That non Des precepto, ſed ſponte , men entred 
into Civil Society , that it is an Humane Ordi- 
nance , that God doth only approve it «t huma- 
nm, and humano modo, He tells us further , That 
Populus poteſt eligere qualem wult Sernings for- 
mam, &. ex voluntate jus metiendum eſt ; that the 
People may give the King as little , Power as they 


| will, and for as little time as they pleaſe , that they 
| may makg temporary Kings, as Directors and Prote- 


fors : Jus quovis tempore revocabile, id eſt, precarium ;, 
as the Vandals in Africa , and the Goths in Spain, 
would depoſe their Kings as oft as they diſpleaſed 
them, horum enim attus irriti poſſunt redds ab- his 


| qui poteſtatem revocabiliter dederunt , ac promde non: 
! dem oft effeftus nec jus idem, Here he doth teach, 
* in plain words, the Effect doth depend upon the 
* Will of the People. By this we may judge how 

| improperly he uſeth the inſtance of a Woman, that. 


appoints her ſelf a Husband , whom ſhe muſt al- 


| mays neceſſarily obey , ſince the neceſſity of the 


continuance of the Wife's: obedience depends upon, 
the Law of God , which hath made the Bond of 


| Matrimony indiſſolvable. Grotizs wilt not fay the 
| like for the continuance of the Subjets obedience 


to the Prince, neither will they fay that Women 
may, chuſe Husbands , as he. tells us. the People: 
may chuſe Kings', by. giving their, Husbands 
6 power , and for as little a time as they 
EE ©; oj ti <4 "= ws 

Next it is, objefted , That Tutors who are ſet over 
Pupils may be removed » if they abuſe their power. 
Grotius anſwers, 1n T more hoc procedit qui ſuperiorem 
babet ;\ at in Imperiis quia progreſſus non datur wm fs; 
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nitum, omnino in aliqua perſona aut cetu conſiſtendun 
eft : We muſt ſtay in ſome one Perſon , or in a Malts 


tude , whoſe faults ( becauſe they have no ſuperionr | 


Fudie above them ) God. hath witneſſed that be will 


bave a particular care of , either to revenge them, if 


he judge it needful, or to tolerate them, ether for Pu | 
mſhment, or Trya!l of the People. It istrue, in King. Þ 
doms we cannot proceed 5x snfinzum, yet we may, 
and muſt go to the higheſt, which by Grotizs his Þ 


Rule is the People, becauſe they firſt made Kings, 
| ſo that there is no need to ſtay  aliqua perſona, 
but in c#t#, in the People, ſo that by his De 


Arine Kings may be puniſhed by the People, but Þ 
the faults of the People mult be left to the Judg 


ment of God. 


I have briefly preſented here the deſperate In | 

hich atrend upon the Doctrine of F 
the natural ' freedom and community of all things; | 
theſe and many more Abſurditics are eafily remo- 


conveniences W 


ved, if on the 'contrary we maintain the raturd 


and private Dominion of Adam , to be the fountain F 
of all Government and. Propriety : And if we 
mark it well, we ſhall find that Grorixs doth in Þ 


part grant as' much ; The ground why thoſe that 
now live do 'obey their Governours, is the Will of 
their Forefathers, who at the firſt ordained Princes, 
and , iti obedience to that Will, the Children con- 
tinue in ſibjection ; this is according to the mind 
of Grotius : fo that the Queſtion is not, Wheths 
Kings have a fatherly Power over their Suþjetts , but 
how Kings came firſt by it. Grotius will have it, that 
our Forefuthers being all free, made an'Aﬀignmet 
of their Power to Kings ; the'other Opinion denies 

RAR | any 
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any ſuch general freedom of our Forefathers, bur 
derives the Power of Kings from the Original Do- 
minion ef Adam. 

This natural Dominion of Adam may be proved 
out of Grorius himſelf, who teacheth , That gene- 
ratione jus acquiritur Parentibus in Liberos, and that 
naturally no other can be found, but the Parents to 


whom the Government ſhould belong , and the Right of 
| Ruling and Compelling them doth belong to Parents. 


And 1n another place he hath: theſe words , ſpeak- 
ing of the fifch Commandment , Parentum nomine, 
qut naturales ſunt Magiſtratus , etiam alias Reftores 


| par eſt intelligi,, quorum authoritas Societatem huma- 
| nam continet : and if Parents be natural. Magi- 
: ſtrates, Children muſt needs be bora natural Sub- 
jects. 


But although Grotius ackriowledge Parents to 


, | be natural Magiſtrates, yet he will have it, that 
| Children, when they come to fall age ,-and are 
| ſeparated froth their Parents, are free from natural 


Subjeftion. For this he offers proof out. of Ars- 


| ftotle, and out of Scripture. - Firſt, for Ariſtorle 3 we 


muſt note, he doth not teach, that every ſeparation 
of Children of full age, is an Obtaining of liberty, 
asif that men,when they came to years, might vo- 
luntarily ſeparate themfelves y.. and caſÞ off- their 
natural Obedience -; but Ar:forle ſpeaks oply of 
a paſſive Separation; fot he-.doth not fay , - that 
ildren are fabjeft to Parents wntil they: do ſepa- 
tate, but, he ſaith, untsl;they be ſeparated, 5 0uSy, 
itt the Verb of the Paflive Yoice. That is ,- un] 
by Law they be ſeparated: for the Law ( which 
© fiothitls eWe but He NY of hint! that batt 
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the Power of the Supreme Father ) doth in many 
caſes, for the publick Benefit of Society, free Chil. 


dren from ſubjeCtion to the ſubordinate Parent, fo Þ 


that the natural Subjeftion by ſuch Emancipation of 
Children, is not extinguiſhed , but only aſſumed 
and regnlated by the Parent paramount, 


Secondly, Grotius cites Numb. 30. to prove that | 


the power of the Fathers over the Sons and Daughters, 
to diſebve their Vows , was not perpetual , but during 
the time only whilft the Children were part of the Fa 
cthers Family. But if we turn to the Chapter , we 
may find that Grotius either deceives himſelf or 
- vs; for there is not one word in that Chapter con. 
cerning the Vows of Sons, but of Danghters only, 
being 1n their Father's Family ; and the being of 
the Daughter in the Father's Houſe , meaneth onh 
the Daoghter's betng a Virgin , and not married, 
which may be gathered' by the Argument of the 
whole Chapter, which taketh particular order for 
the Vows of Women - of all eſtates. Firſt , for 
Virgins, in the third verſe. Secondly , for Wives 
m general, in the fixth verſe. Thirdly, for Wt 
dows;, and'Women divorced, in the ninth verſe. 
There is' no Law for Virgins out of their Father's 
Houſes; we may not think they would have been 
omitted % if rhey hat been free from their Fa 
thers; we find no'freedom in the Text for Wo 
men, tifl after Marriage: And if they were mat- 
ried; thongh they were in' their Father's Houſes, 
yer the Fathers had no power of their Vows, but 
their Husbands. ith 

If, by the Law of Nature, departore from the 


Father's Heuſe had emancipated Children , = 
X of 
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doth the Civil Law, contrary to the Law of Nature, 
give power and remedy to Fathers for to recover 
by Action of Law their Children that depart, or 
are taken away from them without their conſent ? 
Without the conſent of Parents the Civil Law al- 
lows no emancipation, 

Concerning Subjefion of Children to Parents, 
Grotzus diſtinguiſheth three ſeveral times. 

The firſt is the time of mperfeft Zudgmenr. 

The ſecond is the time of Perfett Frudgment ; 
but whilſt the Son remains part of the Father"s Fa- 
mily. 

The third is, the time after he hath departed out 
of his Father*s Family. 

ln the firſt time he ſaith, All the aFions of Children 
are under the dominion of the Parents. 

During the ſecond time , when they are of the age 
of mature Fudgment , they are under their Father's 
tommand in thoſe attions only , which are of moment foy 
their Parents Family. In other attions the Childrer 
have a power or moral faculty of doing , but they are 
bound in thoſe alſo to ſtudy always to pleaſe their Parents. 
But ſince this Duty ts not by force of any moral faculty, 
4s thoſe former are, but only of Piety, Obſervance, and 
_ of repaying Thanks ;, it doth not make any thing 
void which is done againſt it , as neither a gift of any 
thing ts void , being made by any Owner whatſoever, 
againſt the rules of Parſimony. 

In both theſe times , the Right of Rulins and Com- 
pelling 3s ( as Grotus acknowledgeth ) comprehended 
ſe far forth as Children are to be compelled to therr 
Duty , or amended; although the power of a Paren: 
doth ſo follow the perſon of a Father, that it cannot ve 
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pulled away , and transferred upon another , yet the 
Father may naturally pawn, or alſo ſell his Son, if there 

be need. 
ln the third time he ſaith , The Sox #5 in all things 
Free, and of bis own Authority : always that Duty 
remaining of Picety and Obſervance, the cauſe of which 
85 perpetual. In this tr iple diſtintion 5 though 
Grotius allow Children in ſome caſes during the 
ſecond, and in all caſes during the third time to 
be free, and of their own Power , by a moral Fa- 
culty : yet, in that he confeſſeth, 5 all caſes Chil- 
dren are bound to ſtudy always to pleaſe their Parents 
our of Piety and Duty , the cauſe of which , as he 
faith, « perpetual ; | cannot conceiye , how in any 
caſe Children can naturally have any Power or 
moral Faculty of doing what they pleaſe without 
their Parents leave, tince they are always bound 
to ſtudy to pleaſe their Parents, And though by 
the Laws of ſome Nations, Children, when they 
attain to years of Diſcretion, have Power and Li. 
berty in many aCtions ; yet this Liberty is granted 
them by Poſitive and Humane Laws only , which 
are made by the Supreme Fatherly Power of Prin- || / 
ces, who Regulate, Limit, or Aſſume the Autho- || / 
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rity of inferiour Fathers, for the publick Benefit of 
the Commonwealth : ſo that naturally the Power 
of Parents over their Children. never feaſeth by 
any Separation , but only by the permiſſion of the | © 
tranſcendent Fatherly Power of the Supreme | * 
Prince, Children may be diſpenſed with, or privi. | * 
ledged in ſome taſes, from obedience to ſubordi- 
nate Parents, | : 


Touchipg 
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Touching the Point of diſſolving the Vows of 
Children, Grotixs in his laſt Edition of his Book 
hath corrected his firſt : for in the firſt he teacheth, 
That the power of the Father was greater over the 
Daughter dwelling with him, than over the Son, for 
her Vow he might makg void, but not bis : But inſtead 
of theſe words, in his laſt Edition, he faith, That 
the power over the Son or Daughter to diſſolve Vows, 
was not perpetual, but did endure as long as the Children 
were 4 part of their Fathers Family. About the mean- 
ing of the Text out of which he draws this Conclu- 
ſion, I have already ſpoken. 

Three ways Grotius propoundeth , whereby S- 
preme Power may be had, 

Firſt, By full Right of Propreety. 

Secondly, By an Uſefruttuary Right. 

Thirdly, By a Temporary Reght. 

The Roman DiCtators, ſaith he , had Supreme 
Power by a Temporary Right , as well thoſe Kings who 
are firſt Elefted ,, as thoſe that in a lawful Right ſuc- 
ceed to Kings eletted, have Supreme Power by an uſu- 
frultuary Right : ſome Kings that have got Supreme 
Power by a juſt War , or into whoſe Power ſome People, 
for avoiding a greater Evil, have ſo yielded themſelves, 
as that they have excepted nothing , have a full Right 
of Propriety. 

Thus we find but two means acknowledged by 
Grotius , whereby a King may obtain a full Right of 
Propriety in a Kingdom : That ts, ether by a juſt War, 
or by Donation of the People. 

ow a War can be juſt without a precedent 
Title in the Conquerour , Grotivs doth not ſhew ; 
and if the Title only make the War juſt, then no 
R 4 other 
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other Right can be obtained by War , than what 
_ the Title bringeth; for a juſt War doth. only put 

the Conquerour in poſſeſſion of his old Right , but 
not create a new. The like which Grorzus ſaith of 
Succeſſion , may be ſaid of War. Succeſſion ( ſaith 
he) tis no Title of a Kingdom , which gwues a Form 
to the Kingdom , but a Continuation of the old; for 
the Right which began by the Elettion of the Family, 
zs continued by Succeſſion ; wherefore , fo much as the 
firſt Eleftion gave , ſo much the Succeſſion brings. $0 
to a Conquerour that hath a Title , War doth not 
give, but put him in poſſeſſion of a Right: and 
except the Conquerour had a full Right of Proprie- 
ty at firſt, his Conqueſt cannot giye it him : for 
if originally he and his Anceſtors had but an uſu. 
f:uftpary Right, and were outed of the poſſeſſion 
of the Kingdom by an'Uſurper : here, though the 
Re-conqueſt be a moſt juſt War, yet ſhall not the 
Conquerour in this caſe gain any full Right of 
Propriety , but muſt be remitted to his uſufru- 
Etuary Right only : for what Juſtice can it be, that 
the Injuſtice of a third Perſon, an Uſurper, ſhould 
prejudice the People, to the deveſting of them of 
that Right of Propriety , which was reſerved in 
their firſt Donation to their EleCted King , to 
whom they gave but an uſufruftuary Right, as 
Grotius conceiveth ? Wherefore' it ſeems impoſli- 
ble, that there can be a juſt War, whereby a full 
Right of Propriety. may be gained, according to 
Grotius's Principles. For if a King come in by 
Conqueft , he muſt either conquer them that have 
a Governour , Or thoſe People that have non: 
«if they have no Governour , then they are a free 
| | People, 
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People , and ſothe War will be unjuſt to conquer 
thoſe that are free, eſpecially if the Freedom of the 
People be by the primary Law of Nature, as Grotrns 
teacheth : But if the People conquered have a Go- 
yernour , that Governour hath either a Title or 
not : If he hath a Title, it is an unjuſt War that 
takes the Kingdom from him : If he hath no Title, 
but only the Poſſeſſion of a Kingdom, yet it is 
unjuſt for any other man , that wants a Title alſo, 
to conquer him that is but in poſſeſſion : for it is a 
juſt Rule , That where the Caſes are alike, be that 3s 


in Poſſeſſion is in the better condition; In pari cauſa 


poſſidentis mekor condutio. Lib, 2.c. 23. And this by 
the Law of Nature, even in the Judgment of Grorws. 
But if it be admitted , that he that attempts to 
conquer hath a Title, and he that is in poſſeſſion 
hath none: here the Conqueſt is but in nature of 
a polleſſory Aftion, to put the Conquerour in poſ- 
ſeſſion of a primer Right, and not to raiſe a new 
Title ; for War begins where the Law fails : Ubs 
Fudicia deficiunt incipit Bellum. Lib. 2. cap. 1, And 
thus , upon the matter, I cannot find in Grotuss's 
Book De Fure Bells, how that any Caſe can be put 
wherein by a juſt War a man may become a King, 
pleno Jure Proprietatis. 

All Government and Supreme Power is found- 
ed upon publick Sabjecion , which is thus defined 
by. Grotius. Publica Subjettio eſt , qua ſe Populus 
bomin: alicui , aut pluribus hominibus , aut etiam po- 
pulp alters in ditionem dat, Lib. 2, cap. 5. It Subje- 
Ction be the Gift of the People, how can Supreme 
_ » Pleno Fure , in full Right , be got by a juſt 
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As to the other means whereby Kings may pet 
Supreme Power in full Right of Ptopriety, Grotius 
will bave it to be, when ſome People, for avoiding a 
greater Evil, do ſo yield themſelves ito anothers Power, 
as that they do except nothing. It would be conſidered 
how, without War, any People can be brought into 
ſach danger of life, as that becauſe they can find no 
other ways to defend themſelves, or becauſe they 
are ſo preſſed with poverty , as they cannot other. 
wiſe have means to ſuſtain themſelves , they are 
forced to renounce all Right of Governing them. 
ſelves, and deliver it to a King. | 

But if ſuch a Caſe cannot happen, but by a War 
only, which reduceth a People to ſuch terms of ex- 
tremity, as compels them to an abſolute Abrenun- 
ciation of all Soveraignty : then War , which cau- 
ſeth that neceſſity, is the prime means of extorting 
ſuch Soveraignty, and not the free Gift of the Peo- 
ple, who cannot otherwiſe chuſe but give away that 
Power which _ cannot keep. 

Thus, upon the reckoning, the two ways pro- 
pounded by Grotww , are but one way; and that 
one way , 1n concluſion, is no way whereby Su- 
preme Power may be had in full Right of Propriety, 
His two ways are, a 7ſt War, or a Dqnation of the 
Peeple;, a juſt War cannot be without a Title, no 
Title without the Donation of the People , no Do- 
nation without ſuch a Neceſlity as nothing can bring 
"upon the Donors but a War. So that howſaever 
Grotws in words acknowledges that Kings may 
have a full Right of Propriety, yet by conſequence 
he denies it , - ſuch circular Suppoſtions, as by 
eqincidence deſtroy each other, and in = be 
eayecy 
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leaves all People a Right to plead in Bar againſt the 
Right of Propriety of any Prince, either per minas, 
or per dures. 

Many times, faith Gror«s, it happens, that War 
is grounded upon Expletive Fuſtice , Fuſtitiam Exple- 
tricem, Which is, when a man cannot obtain what he 
ought , he takes that which is as much in value , which 
in moral Eſtimation is the ſame. For in War, when 
the ſame Province cannot be recovered , to the 
which a man hath a Title , he recovers another of 
the like value. This recovery cannot give a full 
Right of Prepriety : becauſe the Juſtice of ſuch a 
War reacheth no farther than to a compenſation 
for a former Right to another thing, and therefore 
can give no new Right. | 

[ am bound to take notice of a Caſe put by 
Grotizvs , amongſt thoſe Cauſes which he thinks 
ſhould move the People to renounce all their Right 
of Governing , and give it to another. Jr may al- 
ſo happen ( ſaith he) that a Father of a Family 
poſſeſſing large Territories , will not recevve any man to 
dwell within his Land upon any otber condition. 
And in another place, he ſaith, Thiat all Kings are 
not made by the People , which may be fufficiently un- 
derftood by the Example of a Father of a Family 
receiving Strangers under the Law of Obedience. In 
both theſe paſſages. we have a cloſe and curt ac- 
knowledgment, That a Farber of a Family may be 
an abſolute King over Strangers , without Choice of 
the People ; now I would know whether ſuch Fa- 
thers of Families have not the ſame abſolute Power 
over their own Children , without the Peoples 
Choice , which he allows them over Strangers - 

| 1 
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if they have, I cannot but call them Abſolute pro- 
prietary Kings, though Grotizs be not willing to 
give them that Title 1n plain terms: for indeed 
£o allow ſuch Kings , were to condemn his own 
Principle , That Dominion came in by the Will of the 
People and ſo conſequently to oyerthrow his 
<< qa Kings, of whom I am next to 
ſpea | 


Grotius ſaith, That the Law of Obeying , or Re- 
fſting Princes , depends upon the Will of them who firſt 
met gn Gil Society, from whom Power doth flow to 
Kings. And, That men of their own accord came to- 
gether into Civil Society , from whence ſprings Ciuil 
Power, and the-People may chuſe what Form of Govern. 
ment they pleaſe. Upon theſe Suppoſitions , he con. 
cludes, That Kings, elected by the People, have 
but an Vſufrutuary Right ;, that is, a Right to take 
the profit or fruit of the Kingdom, but not a Right 
of Propriety or Power to alienate it. But why 
doth he call it an Vſefruttuary Right ? It ſeems tq 
me a term too mean or baſe to expreſs the Right 
of any King, and is derogatory to the Dignity of 
Supreme Majeſty. The word Vſufruttaary is uſed F 
by the Lawyers , to ſignifie him that hath the 
Uſe, Profit, or Fruit. of ſome Corporal thing, that 
may be uſed without the Property ; for of fungs- 
ble things ( res fungibles , the Cioilzans call them) 
that are ſpent or conſumed in the Uſe, as Corn, 
Wine, Oyl, Maney, there cannot be an Vſufruttaary 
Right. 

Tr is to make a Kingdom all one with a Farm, 
as if it had no other Uſe but to be let out to him 
phat can make moſt of it ; whereas, in truth, it » 
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the part and Duty ofa King to govern, and he hath 
aRight ſo to do, and to that end Supreme Power is 
given unto him; the taking of the profit, or making 
uſe of the Patrimony of the Crown, is but asa means 
only to enable him to perform that work of -Go- 
yernment. 

Beſides , Grotixs will not only have an elected 
King, but alſo his lawful Sncceſfors, to have but 
an Vſuſruttuary Right , ſo that though a King hath 
a Crown to him and to his Heirs, yet he will al 
low him no Propriety , becauſe he hath no power 
to alienate it; for he ſuppoſeth the primary Will 
of the People to have been to beltow Supreme 
Power to goin Succeſſion, and not to be alienable; 
but for this he hath no better proof than a naked 
preſumption : 1» Regnis que Populi voluntate delat; 
ſunt, concedo non: eſſe preſumendum eam fuiſſe Populs 
voluntatem , aut alienatio Imperis ſut Regs permitte- 
retur. | 

But though he will not allow Kings a Right of 
Propriety in their Kingdoms, yet a Right of Pro- 

riety there muſt be in ſome body, and in whom 
bet in the People? For he faith , The Empire which 
is exerciſed by Kings , doth not ceaſe to be the Empire 
of the People. His meaning 1s, the Uſe is the King's, 
but the Property is the Peoples. 

But if the Power to alienate the Kingdom be in; 
him that hath the Property, this may prove a com- 
fortable DoCtrine to the People : but yet to allow 
a Right of Succeſſion in Kings , and ſtill to re- 


ſerve a Right of Property in the People , may make 


fome contradiftion : for the Sncceſſion malt ei- 


ther hinder the Right of Alienation which is in the 
Pcople, 


£34 Obſervations upon H. Grotius 
People, or the Alienation muſt deſtroy that Right 
of Succeſſion , which, by Groties's confeſſion, may 
attend upon elected Kings. 

Though Gyoti confels , that Supreme Power 
be Unum quiddam , and in it ſelf indwviſible , yet he 
ſaith, Sometimes it nidy be divided either by parts po- 
tential, or ſubjunitive, | take his meaning to be, 
that the Government or the Governed may be di- 
vided : an Example he gives of the Roman Em- 
pire, which was divided into the £aft and Weſt - 
but whereas he ſaith , Fiers poteſt, &c. It may be, 
the People chuſing a King, may reſerve ſome Aflions to 
themſelves, and in others they may give full power 
to the King, The Example he brings ont of Plato 
of the Heraclides doth not prove it, and it is to 
dream of ſuch a Form of Governiment as never 
yet had name, nor was ever found in any ſetled 
Kingdom , nor cannot poſſibly be without ſtrange 
Confuſion. 

If it werea thing ſo voluntary , and at the plea- 
ſure of men, when they were free , to put thent 
ſelves under SubjeCtion , why may they not as vo- 
luatarily leave Subjection when they pleaſe, and 
be free again ? If they had a liberty to change 
their Natural Freedom into a voluntary Subjeftion, 
there is ſtronger reaſon that they may change their 
voluntary Subjection into natural Freedom , fjnce 
it is as lawful for mea to alter their Wills as their 
Judgments. | 

Certainly it was a rare felicity , that all the 
men in the World at one inſtant of time ſhould 
agree together in one mind, to change the Natural 
Community of all things into private hs” 
or 
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for without ſuch an unanimous Conſent, it was 
not poſſible for Community to be altered : for if 
but one man in the World had diſſented , the Al- 
teration had been unjuſt, becauſe that Man by the 
Law of Nature had -a Right to the common Uſe 
of all things in the World ; fo that to have gi- 
ven a propriety of any one thing to any other, 
had been to have robbed him of his Right to the 
common Uſe of all things. And of this Judgment 
the Jeſuit Lud. Molina ſeems to be in his Book 
De 7uſtitia , where he ſaith, Si aliquis de cohabit an- 
tibus, &c. If one of the Neighbours will not give his 
Conſent to it , the Commonwealth ſhould have no Au- 
thority over him, becauſe then every other man hath 
no Right or Authority over him , and therefore can 
ney not give eAuthority to the Commonwealth over 

m, 

If our firſt Parents, or ſome other of our Fore. 
fathers did voluntarily bring in Propricty of Goods, 
and SubjeCtion to Governours, and it were in their 
power either to bring them in os not, or having 
brought them in',; to alter their minds, and re- 
ſtore them to their firſt condition of Community 
and Liberty ; what reaſon can there be alledged 
that men that now live ſhould not have the fame 
power ? So that if any one man in the World, be 
he never ſo mean or baſe , will but alter his Will, 
and fay , he will reſume his Natural Right to 
Community , and be reftored unto his Natural &i- 
berty , and conſequently take what he pleaſe, and 
do what he liſt ; who can ſay that ſuch a man 
doth more than by Right he may ? And then 


it will be lawful for every man, when he pleaſe, 
0 
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to diſſolve all Government , and deſtroy all Pro- 


r Wheres Grotius ſaith, That by the Law of Nature 
all things were at firſt Common ;, and yet tcacheth, | ( 
That after Propriety was brought in, it was againſt the 

Law of NN ature to uſe (ommunity ; he doth thereby 

not only make the Law of Nature changeable, which 

he ſaith God cannot do, but he alſo makes the Law 

of Natore contrary to it ſelf, 
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ANARCHY. 


Of a Limited or Mixed Mon akChy. 


= :ſe Obſervations on the Treatiſe of Mo- 
narChy written by e Hr. Hunton , being of 
| like Argument with the former , are here 
annexed , with this Advertiſement , That 
the Treatiſe zr. ſelf conſiſts of two Parts : the firſt con- 
cerning Monarchy 2 general; the latter concerning 
this particular Monarchy, and is ſeconded with a Vin- 
lication, which alledgeth new matter about the nature, 
kinds, cauſes, ard means of Limitation in Govern- 
ment ; 5ntimating a miſtruſt that the Treatiſe had not 
Mly or ſufficiently diſcovered theſe Points. 
Theſe Obſervations _ only to the firſt Part of 
tne 


the Treatiſe, concerning Monarchy in general, Whe. 
ther *t can poſſibly be Limited ” Mixed? If this be 
not made good, it 1s but vain labour to trouble the Rea. 
der with rhe diſpute about the nature, kintls, ani cauſe 
of that Which is not , nor cannot at all be; or to handl 
the Hypotheſis about this particular Monarchy , fr 
which the prime and chief Arguments are of no greate 
Antiquity than ſome Conccllions ſince theſe preſent 
Troubles. 

The ancient Doftrine of Government #n theſe lat 
days bath been ſtrangely refined by the Romanilts, au 
twonderfully +mproved fince'the Reformation, eſpecid) 
in point bf Monarchy , by an Opinion , Thi the Pe 
have Originally a power to'create ſeveral ſorts of M 
narchy , and to limit and compound them at th 
pleaſure. The conſideration hereof cauſed me to ſcrut 
the modern Piece of Politicks touching Limited ani 
Mixed Monarchy ; and finding it only preſented mh 
this eAuthor , 1 have drawn theſe few Obſervation 
+ pon the moſt conſiderable part of his Treatiſe, deſmiy 

y os ſatisfattion from the Author , or any oth 
or pm, 

The Novelty of this Point challengeth a modeſt De 
bate ; the rather, for that the Treatiſe acknowleidgei, 
tbat not only Monarchy , but alſo Ariſtocracy , «ai 

Democracy, may be either Simple , or Mixed of tn 
or all three together, though it do not determine whethn 
they can be ute or Limited. 
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THE 
PREFACE 
E do but flatter our ſelves , if 
we hope ever to be governed 

without an Arbitrary Power. 


No : we miſtake, the Queſtion 
is not , Whether there ſhall be .an Arbitrary 
Power 3 but the only point is , Who ſhall haze 
that Arbitrary Power , whether one man or ma- 
i There never was , nor ever can be any 

eople governed without a Power of making 
Laws, and every Power of making Laws muſt 
be Arbitrary : For to make a Law according to 
Le, # Contradidio in adjeo. 1 is gene- 
rally confeſſed, That in a Democracy the Su- 
preme or Arbitrary Power of making Laws is 
in 4 Multitude 5 and ſo in an Ariſtocracy the 
like Legiſlative or Arbitrary Power is in a few, 
or in the Nobility. And therefore by a neceſſary 
Conſe uence, in 4 Monarchy the ſame Legiſla- 
tive Power muſt be in ohez, according to the 
Rule of Ariſtotle ; _ ſaith, Government is 

4 


m 
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in One, or ina Few, or in Many. 

This ancient DoFrine of Government , in 
theſe latter days, hath been ſtrangely refined by 
the Romaniſts, and wonderfully improved ſince 
the Reformation , eſpecially in point of Monar- 
chy , by an Opinion , That the People have 
Originally a Power to create ſeveral ſorts 
of Monarchy , to limit and compound them 
with other Forms of Governmeat, at ther 
pleaſure. ; 

As for this natural Power of the. People, they 
find neither Scripture, Reaſon , or ' Pradice to 
Juſtifie it : For though ſeveral Kingdoms haz 


ſeveral and diftinF Laws one from another ; yet 


that doth not make ſeveral ſorts of Monarchy: | 
Nor doth the difference of obtaining the Suprent | 


Power, whether by Conqueſt, EleTion, Succeſſion, 
or by any other way, make different ſorts of Go- 


vernment. It is the difference only of the Au | 


thors of the Laws, and not of the Laws them- 


ſelves, that alters the Form of Government; | 


that is, whether one man ,, or more than ont, 
make the Laws. | 

' Since the growth of this new DodGrine, Ol 
the Limitation and Mixture of Monarchy , 7 
is moſt apparent , that Monarchy hath been 
crucified ( as it were ) between two Thieves , the 
Pope and the People 3 for what Principles the 
'Papiſts make uſe of for the Power of the Pope 
above 
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above Kings, the very ſame, by blotting out the 
word Pope, and putting in the word People, 
the Plebiſts take up to uſe againſt their Sove- 
raigns. | 

we would truly know what Popery is, we 
ſhall find by the Laws and Statutes of the 
Realm, that the main, and indeed the only 
Point of Popery , is the alienating and with- 
drawing of Subjects from their Obedience to 
their Prince, to raiſe Sedition and Rebellion: 
If Popery and Popularity agree in this point, 
the Kings of Chriſtendom, that hue ſhaken off 
the Power of the Pope, have made no great 
bargain of it , if in place of one Lord abroad, 


| they get many Lords at home within their own 
| Kingdoms. 


I cannot but reverence that Form of Govern- 


| ment which was allowed and made uſe of for 


God's own People, and for all other Nations. 


| It were impiety, to think that God, who mas 


careful to appoint Judicial Laws for his choſen 
People , would not furniſh them with the beſt 
Form of Government : or to imagine , that the 
Rules given in divers places in the Goſpel, by 
our bleſſed Saviour and his Apoſtles , for Obe- 
dience to Kines » ſhould now , like Almanacks 
ont of date, be of no uſe to us 5, becauſe it js pre- 
tended, We have a Form of Government 
now , z0t once thought of in thoſe days. It is 
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a ſhame and ſcandal for #s Chriſtians, to ſee 
uid - Government Fon ras, 
or Fi#ions of Poets, Orators, Philoſophers, and 
Heathen Hiſtorians, who all lived thouſands of 
gears after the Creation, and were (in a man- 
zer) ignorant of it : and to negle® the Scrt- 
ptures, which have with more Authority moſt 
particularly given #s the true Grounds and 
Principles of Government. 

" Theſe Conſiderations cauſed me to ſcruple this 
Modern piece of Politicks , touching Limited 
and Mixed Monarchy : and finding no other 
that preſented ws with the nature and: means of 
Limitation ard Mixture, but ar Anonymous 
Anthor ; I have drawn a few brief Obſervations 
pon the moſt conſiderable part of his Treatiſe, 
in which I deſire to receive ſatisfaFion from the 
Author himfelf, if it may be , according to his 
promiſe in his Preface 5 or if not front him, from || 
iany other for him, ' ET 


ANARCHY 
Of a Limited or Mixed 
MONARCH Y. 


Here is ſcarce the meaneſt man of the mul.- 
titude, but can now in theſe days tell us, 


That the Government of the Kingdom of 

England is 4 LIMITED and MIXED 
Monarchy : And it is no marvel , ſince all the Diſ- 
putes and Arguments of theſe diſtracted Times both 
from the Pulpit and Preſs do tend and end 1n this 
Concluſion. 

.The Author of the Treatiſe of Monarchy hath 
copiouſly handled the nature and manner of Limited 
ind Mxed Monarchy, and is the firſt and only 
man (that I know) hath undertaken the task of de- 
{cribing it z others only mention it, as taking it 
ſor granted. 

DoCtor Ferne gives the Author of this Treatiſe of 
Monarchy this teltimony , That te f:xture 
of Government 4s more accurately delivered and P. 3, 


urged by this Treatiſe than by the Author of the 
S 4 Fullz 
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Fuller Anſwer. And in another place DoCtor Ferpe 
© faith , He allows his dſtinttvon of Monarchy 
P: T3.”—into Lomited and Mixed. | 
._*- _ Thavewith ſome diligence looked over 
this Treatiſe, but cannot approve of theſe diſtin- 
&ions which he propounds; 1 ſubmis the reaſons 
of my diſlike to others judgments. I am ſome. 
what confident that his DoCftrine of Limited and 
Mixed e Monarchy is an opinion but of yeſterday, 
and of no antiquity, a meer innovation in Policy, 
not ſo old as New England , though calculated pro- 
perly for that Meridian. For in his firſt part of 
the Treatiſe which concerns Monarchy in general, 
there is not one proof, text , or*xample in Scri. 
Pture that he hath produced to juſtifie his conceit 
of Limited and Afrxed Monarchy. Neither doth F 
he afford us ſo much as one paſſage or reaſon out. Þ 
of eAriſtotle , whoſe Books of Politicks, and whoſe | 
natural reaſons are of greateſt authority and credit 
with all rational men, next to the ſacred Scripture: 
Nay, I hope I may affirm, and be able to prove, 
that Ariſtotle doth confute both [mited and mrxed 
Monarchy , howſoever Doctor Ferne think 
P.6. theſe new opinions to be raiſed upon eArs 
ffotles Principles. As for other Politicians or 
Hiſtorians, either. divine or humane, ancient of 
modern , our Author brings not one to confirm his 
opinions; nor doth he, nor can he ſhew that ever 
ay Nation or People were governed by a /amited or 
-11xed Monarchy. 
 Machiavil is the firſt in Chriſtendom that I can 
find that writ of a Mixed Government , but not one 
tyllable of a Af:xed Monarchy : he, in his diſcourſes 
or d:ſputations upon the Decades of Lzvy , falls ſo 
| enamored 
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.enamored with the Roman Commonwealth ,; that 
he thought he could never ſufficiently grace that 


pular Government, unleſs he faid, there was 


ſomething of Monarchy in it : yet he was never ſo 


impudent as to ſay, it was a mixed Monarchy. And 
what Machiavel hath ſaid for Rome, the like hath 
Contarene for Venice. But Bodiz hath Jaid open'the 
errours of both theſe, as alſo of Polybivs, and ſome 
few others that held the like opinions. As for the 
Kingdom of England, if it hath found out a'Form 
of Government (as the Treatiſe layeth it down) of 
ſuch perfeftion as never any people could it is 
both a glory to the Nation, and alſo to this Author, 
who hath firſt decipher'd it. 


I now make my approach to the Book it ſelf : 
The Title is, A Treatiſe of £Honarchy. The firſt 
part of it is, Of Monarchy mm general : Where firſt, 
| charge the Author , that he hath not given us 
any definition or deſcription of Monarchy in ge- 
neral : for by the rules of method he ſhould have 
firſt defined, and then divided : for if there be 
ſeveral ſorts of Monarchy , -then in ſomething they 
mult agree, which makes them to be Monarchies ; 
and in ſomething they muſt diſagree and differ, 
which makes them to be'ſeyeral forts of Monarchies, 
Jathe firſt place he ſhould have ſhewed us in what 
they all agreed , which mnſt have been a definition 
of Monarchy in general, which is the foundation 
of the Treatiſe ; and except that be agreed upon, 
we ſhall argue upon we know not what. I preſs 
not this main omiſſion of our Author out of any hu- 
mour of wrangling ; but becauſe I am confident that 
had he pitched upon any definition of Monarchy in 
general, 
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general , his own definition would have Ccanfuted 
his whole Treatiſe, Beſides, I ind him pleaſed to 
give us a bandſom definition of Abſolute Monarchy, 
from whence | may infer, that he knew no other 
definition that would have fitted all his ather forts 
of Monarchy ; it concerned him to have produced 
it, leſt it might be thought there could be no Mo- 
narchy but Abſolute. 

What our -Author hath omitted , I ſhall attempt 
to ſupply , - and leave to the ſcanning. And it 
ſhall be a real as well as nominal definition of Mo. 
narchy. - A Monarchy is the Government of one alone. 
For the better credit of this definition , though it 
be able to maintain it ſelf, yet I ſhall deduce it 
ſrom the Principles of our Author of the Treatiſe 
of Monarchy. | 
| We all know that this word Adorarch is com: 
pounded of two Greek words, w6y@- and dgyoy' 
deycly is imperare tO govern and rule, uby@ lignifies 
one alone. The underſtanding of thete-two words 

may be picked out of our Author. Firſt, for Go- 
| vernment he teacheth us , It is poteſtatis 
P. 1. exercitium, the exerciſe of a moral power, next 
| he grants us, That every Monarch (even his 
tmited Monarch) muſt have the ſupreme Power of the 
| State in him, ſo that his Power muſt no way be 
P.12, limited by any power above hzs ; for then be were 

not a Monarch, but a ſubordinate Magiſtrate. 
Here we have a fair confeſſion of a ſupreme unli- 
mited Power in his lmited e Monarch : if you will 
know what he means by theſe words ſupreme Power, 
turnto his 26. page, Fhere you will find , Supreme 
Power is either Legiſlative, or Gubernative , and that 
the Legiſlative power 45 the chief of the two, he _—_ 
44 tn hx + Xt 
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both fupreme , and yet one chief: 'the like diſtin- 


tion he hath before, where he ſaith , The 


er of Magiſtracy, in reſpelt of its degrees, is P.x. 
Nomot Ga, Yo chitetlonicat: and Guber- , 
native or Executive : by theſe words of Legiſlative, 
N omothetical , and Architeftonical Power, 1n plain 
Engliſh , he underſtands a power of making Laws ; 
and by Gubernative and Executive, a power of putting 
thoſe Laws in execution , by judging and puniſhing 
offenders. 
The refult we have from hence is, That by the 
Authors acknowledgment , every Monarch muſt 
have the ſupreme Power, and that ſupreme Power 
is, a power to make Laws: and howſoever the Au- 
thor makes the Gubernative and Executive power 
a part of the ſupreme Pawer ; yet- he confeſleth ze 
— to be chief, or the higheſt degree of power, for 
he doth acknowledge degrees of froreme Power , 
nay, he afterwards teacheth us, That the 
Legiſlative power 1s tht height of power,to which P. 40. 
the other parts are ſubſequent and ſubſeruient : 
if Gubernative be ſubſervient ro Legiſlative , how 
can Gubernative power be ſupreme ? 
Now let us examine the Authors Limited eHe- 
narch by theſe his own rules; he tells ns, 
That in a moderated, limited, ſtinted, condi- P. 12, 

tonate , legal or allayed Monarchy (tor all 
theſe terms he hath for it) the ſupreme Power myſt be 
reſtrained by ſome Law according to which this power - 
was given, and by direttion of which this power muſt 
a; when in a line before he ſaid, That rhe Honarchs 
er muſt not be limited by any power above his :\ 
yet here he will have his ſupreme Power reſtrained ; 
Not limitgd, and yet reſtrained: 1s not a reſtraint, 
a 


a limitation ? And if reſtrained , how is it ſu- 
preme? And if reſtrained by fome Law, is not the 
wer of that Law, and of them that made'that 
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w, above his ſupreme Power ? And if by the di-- 


rection of ſuch Law only he muſt govern, where 
is the Legiſlative power , which 1s- the chief of 
ſupreme Power ? When the Law muſt rule and go- 
vern the Monarch , and not the Monarch the Law, 
he hath at the moſt but a Gubernative. or 
P. 14. Executive power : If his Authority tranſcends 
its bounds , if it command beyond the Law, 
the Subjett 1s tot ' bound legally to ſubjettion in 
ſuch caſes, and if the utmoſt extent of the Law of the 
Land be the meaſure of the lymited Monarchs 
P.16, power, and Subjetts duty , where ſhall we 
find the ſupreme Power, that Culmer or 
Apex poteſt atis, that prime «gy, which our Author 
ſaith, muff be in every Monarch ? The word dyy, 
which ſignifies principality and power , doth alſo-1ig- 
nifie principium , beginning ; which doth teach us, 
that by the word Prince, or Principality, the prin 
cipixm or beginning of Government is meant; this, 
if it begiven to the Law, it robs the Monarch, and 
makes the Law the primum mobile ; and ſo that 
which is but the inſtrument, or ſervant to the Mo- 
narch ,, becomes the maſter, Thus much of the 
word dgy ov. 
The other word is ubr@ , ſolus, one alone : the 
Monarch muſt not only have the ſupreme Power 
unlimited, but he muſt haye it alone (with- 
P. 15, out any companions,) Our Author teach- 
eth us, He is no Monarch, if the ſupreme 
"P.17, Power be not in one. - And again he faith, 
If you put the Apex pateſtatis, or ſupreme 
" Power 
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Power in the whole body, or a part of it , you deſtroy 
the being of e Monarchy. 

| Now let us ſee if his mixed Monarchy be framed 
according to theſe his own Principles. Firſt., he 
ſaith, 1n a mixed Monarchy the Soveraion power muft 
be originally in all three Eſtates. And again his words 
are, The three Eſtates are all ſharers in the ſupreme 
Power the primity of ſhare in the ſupreme Power 
1511 One, Here we find , that he that told us the 
ſupreme Power muſt be in one , will now allow his 
mixed Monarch but one ſhare only of the ſupreme 
Power, and gives other ſhares to the Eſtates : thus 
he deſtroys the being of Monarchy, by putting the” 
ſupreme Power , or Culmen poteſtatis, or 4 part of 
it, in the whole body, or a part thereof, and yet for- 
merly he confeſſeth, That the power of Mags- 
ſtracy cannot well be divided, for it is one ſimple P.F. 
thing , or indiviſible beam of Divine per fettion : 

but he can make this indiviſible beam to be diviſible 
into three ſhares. I have done with the word wby@, 


ſolu, alone. 


I have dwelt the longer upon this definition of 
Monarchy, becauſe the apprehending of it out of . 
the Authors own grounds quite overthrows both 
his Monarch limited by Law , and his Monarch mix- 
ed with the States, For to Govern, is to give a 
Law to others, and not to have a Law given to go- 
vern and limit him that governs : And to go- 
vern alone , is not to have ſharers or Compani- 
ons mixed with the Governour. Thus the two 
words of which Monarchy is compounded, con- 
tradict the two ſorts of Monarchy which 
he pleads for , and by conſequence his whole 


Treatiſe : for theſe two forts of hmited and mix- 


ed 
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ed Monarchy take up (in a manner) his whole 
Book. 
I will now touch ſome few particalar paſlages in 
the Treatiſe. 
P. 2. Our Author firſt confeſſeth , It x Gods ex. 
| preſs Ordinance there ſhould be Government, and 
he proves it by Ger. 3. 16. where God ordained 
Adam to rule over his wife , and her deſires were to be 
ſubjeF to his; and as hers, ſoall theirs that ſhould 
come of her. Here we have the original grant of 
Government, ahtd the fountain of all power placed 
in the Fathey of all Mankind ; accordingly we find 
© the Law for obedience to Government given in the 
terms of honour thy Father: not only the conſtitution 
of Power in getieral, but the limitation of it to one 
kind (that is, to Monarchy, or the Government 
of one _-= and the determination of it to the in. 
dividual perſon and line of Adam, are all three Or. 
dinances of God. Neither Eve nor her Children 
could either limit Adams power, or joyn others 
with him in the Government ; and what was given 
unto Adam, was given it! his perſon to his poſterity. 
This paternal Power continued Monarchical to the 
Flood, and after the Flood to the confuſion of Ba- 
bel : when Kingdoms were firſt ere&ed, planted, 
or ſcattered over the face of the World , we find 
Gen. 10, 11. it was done by Colonies of whole Fa- 
milies , over which the prime Fathers had ſupreme 
power, and were Kings, who were all the Sons or 
Grand-children of Noah, from whom they derived 
a fatherly and regal Power over their Families. Now 
if this ſupreme Power was ſctled and founded by 
God himſelf in the Fatherhood ,* how is it poſlible 
tor the people to have any right of title to alter and 


diſpoſe 
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diſpoſe of it otherwiſe ? What Commiſſion can 
they ſhew that gives them power either of Limitation 


of Mixture? It was Gods Ordinance, that Supre- 


macy ſhould be unlimited in Adam, and as large as 
all the aCfts of his will : and as in him, ſb in all 
others that have ſupreme Power, as appears by the 
judgment and ſpeech of the people to Foſhunh when 
he was ſupreme Governour, theſe are their words 
tohim*, Allthat thou commandeſt us we will do ;, who- 
ſoever he be that doth rebel againſt thy commandment, 
and will 110t hearken umo thy words in all that thou 
commanileſt him, he ſhall be put to death : we may not 
fay, that theſe were evil Councellours or flattering 
Courtiers of Zoſhuah , or that he himſelf was a Ty- 
rant for having ſuch arbitrary power. Our Au- 
thor, and all thoſe who affirm, that power & con- 
veyed to perſons by publick, conſent, are forced to con- 
feſs, that it is the fatherly power that firſt enables 
a people to make ſuch conveyance ; ſo that admit- 
ting ( as they hold) that our Anceſtors did at firſt 
convey power, yet the reaſon why we now living 
do ſubmit to ſuch power, is, for that our Forefa- 
thers every one for himſelf, his family , and poſte- 
rity , had a power of reſigning up themſelves and 
us to a ſupreme Power. As the Scripture teacheth 
us, That ſupreme Power was originally in the Father- 


bood without any limitation, ſo likewiſe Reaſon doth 


evince it , that if God ordained that Supremacy 
ſhould be, that then Supremacy muſt of neceſſity 
be unlimited : for the power that limits muſt be 


. hbove that power which is limited ; if it be limited, 


It cannot be ſupreme : ſo that if our Author will 
grant ſupreme Power to be the Ordinance of God, 


the ſupreme Power will prove it ſelf to be unli- 
mited 
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mited by the ſame Ordinance, becauſe a ſupreme 


limited Power is a contradiction, | 
The Monarchical Power of Adam the Father of 
all fleſh, being by a general binding Ordinance 
ſetled by God in him and his poſterity by right 
of fatherhood , the form of Monarchy muſt be 
preferred above other forms, except the like Or- 
dinance for other forms can be ſhewed : neither 
may men according to their relations to the fotm they 
live under , to their affettions and judgments in dyvers 
reſpetts , prefer or compare any other form with Mo: 
zarchy. The point that moſt perplexeth our Au- 
thor and many others, is, that if Monarchy-be 
allowed to be the Ordinance of God , ar abſurdity 
would fellow, that we ſhould uncharitably condemn all 
the Communities which have not that form, for violation 
of Gods Ordinance, and pronounce thoſe other Powers 
unlawful. If thoſe who live under a Monarchy can 
juſtifie the form they live under to be Gods Ordi- 
nance, they are not bound to forbear their own 
juſtification, becauſe others cannot do the like for 
the form they live under ; let others look to the 
defence of their-own Government : if it cannot be 
proved or ſhewed that any other form of Govern- 
ment had- ever any lawful beginning , but was 
brought in or erected by Rebellion , mult therefore 
the lawful and juſt obedience to Monarchy be de- 
mied to be the Ordinance of God? . 

To proceed with our Author; in the 3. page he 
ſaith, The Higher Power is Gods Ordinance : That it 
reſideth in One or more , in ſuch or ſuch 4 way, is 
from humane deſignment ;, God by no word binds any 
people to this or that form , till they by their own 
att bind themſelves. Becauſe the power and con: 
EnC 


*hnDOS - > DD = @ws wo 


— 
-— 


Cl 


* * L's y——_ k —_ —— —_—_— —_— "— __ — —_— 


. TY Ww- 


Limited and Mixed Monarchy. 243 
ſent of the People in Government is the burden of 
the whole Book, and our Author expects it ſhould 
be admitted as a magilſterial poſtulation, without 
any other proof than a naked ſuppolition ; and fince 
others alſo maintain that originally Power was, or now 
# in the People, & that the firſt Kings were choſen by the 
People : they may not be offended, if they be asked 
in what ſence they underſtand the word [" People] be- 
cauſe this, as many other words, hath different ac- 
ceptions, being ſometimes taken in a larger, other- 
while in a ſtricter ſence. Literally, and in the 
largeſt ſence, the word People ſignifies the whole mul- 
titude of mankind ; but figuratively and fynecdochical- 
þ, it notes many times the ma;or pare ofa multi- 
tude, or ſometimes the berrer, or the richer, or the 
wiſer, or ſome other part ; and oftentimes a very 
ſmall part of the People, if there be no other 'ap- 
parent oppoſite party; hath the name of the People 
| preſumption. 

If they underſtand that the entire multitude or 
whole People have originally by nature Power to 
chuſe a King, they mult remember, that by their 
own principles and rules, by nature all mankint - 
in the world makes but one People; who they 
ſuppoſe ro he born alike to afi' equal 'freedome 
from SubjeCtion ; and where ſach freedome is,there 
al things muſt of neceſſicy be common : and there- 
fore without a joynt conſent of the whole People 
of the world, no one thing can be made proper 
toany one man, butit will be an injury, and an 
uurpation upon the Common right of all others. 
from whence it follows, that natural feedome 'be- 
ng once -granted, there cannot be any one*man 
oſen a King without = univerſal conſent of all- 
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the People of the world at one inſtant, nemine 
contradicente. Nay, if it be true that nature hath 
made all men free z though all mankind ſhould 
concur in one yote, yet it cannot ſeem reaſonable, 
that they ſhould have power to alter the law df 
nature; for if no mam have power to take away 
his own life without the guilt of being a murthe. 
rer of himſelf, how can any people confer ſuch x 
Power as they have not themſelves upon any one 
man, without being acceſſories to their own deaths, 
and every particular man become guilty of being 
felo ae ſe ? 

If this getteral ſignification of the word Peapl 
be diſavowed, and men will ſuppoſe that the Peopl 
ned 5-1 run Regions or Countries have power 

freedome to chufe unto themſelves Kings; then Þ , 
let them but obſerve the conſequence : Since ns G 
ture hath not diſtinguiſhed the habitable world F . 
into Kingdomes, nor determined what part of Fj ,. 
a People ſhall belong to one, Kingdome, and what F ,, 
to another, it follows, that the original freedomeol F «., 
mankind being ſuppoſed, every man is at liberty ,4 
to be of what Kingdome he pleaſe, and ſo every} - 

company hath a Right to make a Kingdom 44; 
by it ſelf; and not only every City , but everyÞ} of 
Village, and every Family, fttay and every pat- to] 
ticular man, a liberty to chuſe himſelf to be his peo 
own King if he pleaſe z and he were a madmany <1; 
that being by mature free, would chufe any many oye, 
but himſelf to be his own Governour, ;Thus to Ty 
avoid the having but of one King of the whole nzz;, 
warxld, we ſhall run into a liberty of having avmany exce 
Kings as there be men.in the world, which upon fig 
the manter, is to have ao King at ajl, but to leaveſ my 
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ill men to their natural liberty, which is the mi(- 
thief the Pleaders for natwal bberty do pretend 
they would moſt avoid. 

But if neither the whole people of the world, nor 
the whole people of any part of the world be meant, 
bat only the major part, or ſome other part of a 
part of the world ; yet ſtill the objeftion will be 
the ſtronger, For beſides that nature hath made 
no partition of the world, or of the people into 
diſtint Kingdoms, and that without an univerſal 
conſent at one and the fame inſtant no partition 
can be made: yet if it were lawful for particular 
parts of the world by conſent to chuſe their Kings, 
nevertheleſs” their elections would bind - none to 
ſubje&tion but only fuch as confented; for the major 
part never binds ; but where men at firſt either 
agree to be ſo bound, or where a higher power ſo 
commands : Now there being no higher power than 
nature, but God himſelf; where neither nature 
hor God appoints the major part to bind, there con- 
ſent is not binding to any but only to themſelves 
who conſent. 

Yer, for the preſent to gratifie them ſo far as to' 
admit that either by nature, or bya general conſent 
of all- mankind, the world at firſt was divided in- 
topatticular Kingdoms, and the 'major part of the 
people of each Ringdome 'aſſembled , allowed to 
ciuſe-their King : yet it cannot truly be ſaid that 
ever the whole people, or the major part, or indeed 
any conſiderable part of the whole people of any 
tation ever aſſembled to any ſuch purpoſe. For 
except by ſome ſecret miraculous inſtinft they 
ſhould all meet at one time, and place, what one 
tm, or company of men leſs than the whole 
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people hath power to appoint either time or place 
of eleCtions, where all be alike free by nature ? and 
withouta lawful ſummons, it is moſt unjuſt to bind 
thoſe that be abſent. The whole People cannot 
ſummon it ſelf; one man is ſick, another is lame, a 
third is aged,and a fourth is under age of diſcretion; 
all theſe at ſome time or other, or at ſome place or 
other, might be able to meet, 1f they might chuſe 
their own time and place, as men naturally free 
ſhould. | 
In Aſſemblies that are by humane politique con 
ſtiturion, the ſuperior power that ordains ſuch aſ. 
ſemblies, can regulate and confine them, both for 
time, place, perſons, and other circumſtances : but 
whete there is an equality by nature, there can be 
no ſuperior power ; there every lafant at the hour Þ | 
It is born in, hath a like intereſt with the greateſt Þ | 
and wiſeſt manin the world. Mankind is likethe Þ | 
ſea,ever ebbing or flowing,every minnte one is born, 
another dies; thoſe chat are the People this minute, Þ ( 
are not the People the next minute, in every inſtant Þ | 
and point of time there is a variation: no one time Þ { 
can be indifferent for all mankind to aſſemble; it Þ 1 
cannot but be miſchievous always at the leaſt toall | { 
f 
| 


Infants, and others under age of diſcretion ; not to 
ſpeak of Women, eſpecially Virgins, who by birth 
have as mnch zatural freedome as any other, and 
therefore ought not to loſe their liberty without} x 
their own conſent, | | n 
But in part to ſalve this, it will be ſaid that} a 
Infants and Children may, be concluded by the fi 
votes of their Parents. This remedy. may cue | 0 
ſome part, of the miſchief, but it deſtroys the | » 
wl:cle cauſe, and at Taſt ſtumbles upon the true} a 
original 
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original of Government. For if it be allowed, 
that the acts of Parents bind the Children, then 
facewel the DoCtrine of the natural freedome of man- 
kind; where Subjection of Children to Parents 1s 
natural, there can be no natural freedome. If any 
reply, that not all Children ſhall be bound by their 
Parents conſent, but only thoſe that are under age : 
It muſt be conſidered, that in nature there is no 
nonage ; If a man be not born free, ſhe doth not 
aſſign him any other time when he ſhall attain his 
freedome: orif ſhe did, then Children attaining 
that age, ſhould be diſcharged of their Parents con- 
tract. So that in concluſion, if it be imagined 
that the People were ever but once free from Sub- 
jetion by nature, it will prove a meer impoſlibility 
ever lawfully to introduce any kind of government 
whatſoever, without apparent wrong to a multi- 
tude of People. 

[t is further obſervable, that ordinarily ChiL 
dren and Servants are far a greater number than 
Parents and Maſters ; and for the major part of 
theſe to be able to vote and appoint what Govern- 
ment or Governours their Fathers and Maſters 
ſhall be ſubject unto, is moſt unnatural, and in ef- 
felt to give the Children the government over their 
Parents, 

To all this it may be oppoſed, What need.difſ- 
pute how a People can chuſe a King, ſince there be 
multitude of examples that Kings have been, and 
are now adays choſen by their People ? The an- 
Iweris, 1. The queſtion is not of the fa#, but 
of the right, whether it have been done by a 
natural, or by an uſurped right. 2. Many Kings 
are, and have been choſen by ſome ſmall part of a 

SI Peoplc, 
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people ; but by the whole, or major part of 4 
Kingdom not any at all, Moſt have been elected 
by the Nobility, Great men, and Princes of the 
blood, as in Poland , Denmarks, and in Sweeny 
not by any colleive or reprenſentative body of any 
Nation : ſometimes a faCtious or ſeditious City, 
or a mutinous Army hath ſet up a King, Þþur none 

f all thoſe could ever prove they had Riobt or 
Jult title either by Nature, or any oth rwile, for 
ſuch eleCtions, yo may reſolve upon theſe twa 
propoſitions: 1. That the people have no power or 
Tight of thenſelves to chuſe Kings. 2. If they had any 
ſuch right, it is not poſſible for them any way lawfully ty 
exerciſe it, 


' Youwill ſay, There muſt neceſſarily be a right in 


ſomebo1ly to eleft, incaſe a King die without an Hei, 
I anſwer, Io King can die without an Heir, as long 
as there 1s any one man living in the world. It may be 
the Heir may be unknown to the people ; but thatiz 
no fault in nature, but the negligence or ignorance 
of thoſe whom jt concerns. But if a King could 
die without an Meir, yet the Kingly power in tha 
caſe ſhall not eſcheat to the whole people, but - 
the ſupream Heads and Fathers of Fa miles ; 

as they are the people, but quatenus they are Fa 
thers of people, oyer whom they have a ſupream 
power devolved unto them after the death of their 
toveraign Anceſtor : and if any can have a right 
to chuſe a King, it mult be theſe Fathers, by confer- 
ring their diſtinct fatherly powers vpon one man 
alone. Chief Fathers in Scripture are accounted 
as all the people, as all the Children of Iſrael, as 
all the Congregation, as the Text plainly expounds 
it felf, 2 Chr, 1, 2. where Solomon ſpeaks to Al 
Ira, 
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Iſrael, that is, to the Capt ains, the Fudges, and to every 
Groernour, the CHIEF OF THE FATHERS: 'and 
ſothe Elders of Iſrael are expounded to be the chief 


| of the Fathers of the Children of Iſrael, 1 King. 8. 1, 


and the 2 Chr. g. 2. 

If it be objeted, That Kings are not now (as 
they were at the firſt planting or peopling of the 
world ) the Fathers of their People or Kingdoms, 
and that the fatherhood hath loſt the right of go- 
yerning; An anſwer is, That all Kings that now 
are, or ever were, are, or were either Fathers of 
their People, or the Heirs of ſuch Fathers, or 


. Uſurpers of the right of ſuch Fathers, It is a truth 


undeniable, that there cannot be any multitude of 
men whatſoever, either great, or ſmall, though 


' gathered together from the ſeveral corners and 


remoteſt regions of the world , but that. in the 
ſame multitude, conſidered by it ſelf, there is one 
man amongſt them that in nature hath a right to 
be the King of all the reſt, as being the next 
Heir to eAdam, and all the other Subject unto 
him: every man by nature is a King, or a Subject ; 
the obedience which all Subjects yield to Kings, is 
but the paying of that duty which is due to the 
ſupream Fitherhood : Many times by the aft either 
of an Uſurper himſelf, or of thoſe that ſer bim 
up, the true Heir of a Crown is diſpoſſeſſed, God 
uſing the miniſtry of the wickedeſt men for the re- 
moving and ſetting up of Kings: in ſuch caſes 
the Subjects obedience tothe fatherly power muſt 
£0 along and wait upon Gods providence , wha 


_ only hath right to give and take away King- 


doms, and thereby to adopt Subjects into the o- 
bedience of another fatherly power : according ta 
T 4 that 
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that of Ariſt. Tere yeg dgyd Biacra fn Pacing 
1194. A Monarchy or Kingdom wil be a fatherly govern 
men. Ethic. 1. $. c. 12. 

However the natural freedome- of the People & 
cried up as the ſole means to determine the kind of 
Government and the Governours: yet in the cloſe, 
all the favourers of this opinion are conſtrained to 
grant that the obedience which is due to the father: 
ly Pawer is the true only cauſe of the Subjection 
which we that are now living giye to Kings, 
{ince none of us gaye conſent to Government, but 
only our Fere-fathers act and conſent bath con 
cluded-us. 

Whereas many confeſs that Government only in 
the abſtrafF is the ordinance of God, they are not 
able to prove any ſuch ordinance in the Scripture, 
but only in the fatherly power, and therefore we 
find the Commandment that enjoyns obedience 
to ſuperiours, given in the terms of Honour thy Fa 
ther : ſo that not only the Power or right of Go- 
vernment, but the form of the power of governing, and 
the perſon having that power, are all the ordinance 
of God : the firſt Father had nat only ſimply pow: 
er, but power Monatchical, as he was a Father, 
immediately from God. For hy the appointment 
af God, as ſoon as Adam was created he was Mo- 
parch of the World, though he had no SubjeQs; 
for though there could not be actual Government 
until there were Subjects, yet by the right of na- 
ture it was due to eAdam to be Governour of his 
ponent : though not in A, yet at leaſt in h4- 
bit. Adam was a King from his Creation : And 
in the ſtate of innocency he had been Governour 
pf his Children; for the ineority or excellency _ 
tne 
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the ſubjects doth not take away the order or emmency 
of the Governour. E&ve was ſubject to Adam belore 
he ſinned; the Angels, whoare of a pure nature, 
are ſubject to God : which confutes their ſaying who 
in diſgrace of civil Government or power ſay it was 
brought in by ſin : Government as to coattive power 
was after ſin, becauſe coaCtion ſuppoſeth ſome dil: 
order , which was not in the ſtate of innocency : 
But as fordirettive power,the condition of humane na- 
ture requires It, ſince civil Society cannot be imagi- 
ned without power of Government: for although 
as long as men continued in the ſtate of innocency - 
they might not need the direction of Adam in thoſe 
things which were zeceſſarily and morally to be done ; 
yet things indifferent, that depended meerly on their 
free will, might be direCted by the power of Adams 
command, 

If we conſider the firſt plantations of the world 
which were after the building of Babe! when the 
confuſion of tongues was, we may find the di- 
viſion of the Earth into diſtint Kingdoms and 
Countries, by ſeveral families, whereof the Sons 
or Grand-children of Noah were the Kings or 
Governours by a fatherly right ; and for the pre- 
ſervation of this power and right in the Fathers, 
God was pleaſed upon ſeveral Families to beſtow 
a Language on each by it ſelf, the better to unite 
it into a Nation or Kingdom ; as appears by the 
words of the Text, Gen. 10. Theſe are the Fami- 
lies of the Sons of Noah, after their generations 1n 
their Nations, and by theſe were the I ations divi- 
ded in the Earth after the floud : Every one after H1S 
TONGUE,AFTER THEIR FAMILIES 
in their Nations. 

The 
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The Kings of England have been graciouſly pleaſed 
to admit and accept the Commons in Parliament as 


the Repreſentees of the Kingdom, yet really and 
.truly they are not the repreſentative body of the 
whole Kingdom, | 

The Commons in Parliament are not the repre. 
ſentative body of the whole Kingdom: they do 
not repreſent the King, who is the head and prin. 
cipal member of the Kingdom; nor do they re- 
preſent the Lords, who are the nobler and higher 
part of the body of the Realm, and are perſonally 
preſent in Parliament, and therefore need no re- 
preſentation. The Commons only repreſent a 
part of the lower or inferior part of the body of 
the People, which are the Free-holders worth 40s. 
by the year, and the Commons or Free-men of 
Cities and Burroughs, or the major pare of them, 
All which are not one quarter, nay, not a tenth 
part of the Commons of the Kingdom for in 
every Pariſh, for one Free-holder there may be 
found ten that are no Freeholders: and anciently 
before Rents were improved, there were nothing 
near ſo many Free-holders of 40s. by the year as 
now are to be found. 

The ſcope and Concluſion of this diſcourſe and 
Argument is, that the people taken in what notion 
or (ſenſe ſoever,ecither diffuſrvely,colleftruly,or repreſen- 
tatively, have not, nor cannot exerciſe any right or 
power of their own by nature, either in chuſing or 
in regulating Kings. But whatſoever power any 
people doth lawfully exerciſe, it muſt receive it 
from a ſupream power on earth, and praCtiſe it with 
ſuch limitations as that ſuperior power ſhall appoint, 
Toreturn to our Author. - 
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He divides Monarchy into} _ s 


Abſolute Manarchy (faith he) :s,when the So- P.6. 
veraignty 43 ſo fully in ane hat it hath no lymits or 
bounds undgr God but bis own will, This definition of 
his I embrace, And as before I charged our Author 
for not giving us a definition of Monarchy in gene- 
ral, ſo | now note him for not affording us any de- 
finition of any other particular kind of Monarchy 
but only of abſolute: it may peradventure make 
ſome doubt. that there is no other ſort but only that 
which he calls abfolute. . 

Cancerning abſolute anarchy, he grants,that ſuch 
were the antient Eaſtern Monarchies, and that of the 
Turk.and Perſian at this day. Herein he ſaith very true. 
And we muſt remember him,though hedo not men- 
tion them, that the Monarchs of Zadah and rac! 
muſt -be Fommprabenties under the number of thoſe 
he calls the Eaſtern Monarchies : and truly if he had 
faid that all the antient Monarchies of the world 
had been abſolute,] ſhould not have quarrePd at him, 
nor do I know who could have diſproved him. 

Next it follows, that Abſolure Monarcby is, when a 
people are abſolutely reſigned up, or reſign up themſelves to 
be governed by the will of One man. Where men put 
themſclues into this utmoſt degree of ſubjettion by oath 
and contratt,or are born and brought unto it by Gods pro- 
videxce. 1n both theſe places he acknowledgeth there 
may be other means of obtaining a Monarchy, be- 
lides the contract of a Nation or peoples reſigning 
up themſelves to be governed, which is contrary to 
what he after ſaies, that the ſole mean or root 
of all Soveraignty, 138 the conſent and fundamen- I. 12. 
tal contratt of a Nation of men, 

| More 
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Moreover, the Author determines, that .4þ. 
ſolute Monarchy is a lawful. Government, and that men 
may be born and brought unto it by Gods providence, it 
binds them, and they muſt abide it, becauſe an Oath 
to a lawſul thing 3s obligatory. This Poſition of 
his I approve, but his Reaſon doth not fatisfie : 
for men are bound to obey a lawful Governour, 
_ neither they nor their Anceſtors ever took 
Oat 
Then he proceeds, and confeſſeth that in 
P.7. Rom. 13. the power which then was, was 
Abſolute : yet the Apoſtle not excluding it, 
calls it Gods ordinance, and commands Subjeltion to 
it. So Chriſt commands Tribute to be paid, and pays # 
himſelf ; yet it was an arbitrary tax, the produttion of 
an abſolute power, Theſe are the loyal expreſſions 
of our Author touching abſolnte or arbitrary Monar- 
chy. I dothe rather mention theſe paſſagesof our 
Author, becauſe very many in theſe days do not 
ſtick to maintain, that an arbitrary or Abſolute 
Monarch not limited by Law, is all one with a 
Tyrant; and to be governed by one- mans will, 
is to be made a ſlave. It is a queſtion whether 
our Author be not of that mind, when he faith, 
abſolute ſubjeftion 1s ſervitude : and thereupon a late 
fiend to limited Monarchy affirms in a 
P. 54. diſcourſe upon the queſtion in debate be- 
tween the King and Parliament, That 
to make a King by the ſtandard of Gods word, 1s 
ro make the Subjetts ſlaves for conſcience ſake. A hard 
ſaying, and I doubt whether he that gives this 
cenſure can be excuſed from blaſphemy. It is a 
bold ſpeech, to condemn all the Kings of 7udah for 
Tyrants, or to ſay all their Subjefts were flaves. But 
Cer- 
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certainly the man doth not know either what a 
Tyrant 1s, or what a Slave is: indeed the words 
are frequent enough in every mans mouth, and our 
old Engliſh Tranſlation of the Bible uſeth ſometimes 
the word Tyrant; but the Authors of our new 
Tranſlation bave been ſo careful, as not once to uſe 
the word, but only for the proper name of a man, 
AF. 19.9. becauſe they find no Hebrew word in the 
Scripture to ſignihe a Tyrant or a Slave. Neither 
Ariſtotle, Bodin, nor Sir Walter Rawlezoh, (who were 
all men of deep judgment) can agree in a definition 
or deſcription of Tyranny, though they have all 
three laboured in the point. And I make ſome 
queſtion whether any man can poſlibly deſcribe 
what a Tyrant is,and then tell me any one man that 
ever was in the world that was a Tyrant according 
to that deſcription. l 

I return again to our Treatiſe of Monarchy, 


| Where I find chree DEGREES of abſolute e40- 


narchy. 

I. Where the Monarch, whoſe will s the Law, doth 
ſet himſelf zo Law to rule by,but by commands of his own 
judgement as be thinks fit. 

2. When he ſets a Law by which he will ordinarsy 
govern,reſerving to himſelf a liberty to vary from it as oft 
4s tn bis diſcretion he thinks FIT; and inthis the So- 
Ver aign 1s as free as the former. 

3. Where he not only ſets a rule, but promiſeth 
in many caſes not to alter it;, but this promiſe or en- 


gagement 1s an aſter-condeſcent or att of grace, not 
 &iſſolving the abſolute Oath of Subjettion which went 


before it. 
For the firſt of theſe three, there is no queſtion 


but it is a pure abſolute Monarchy ; bur as _ 
the 
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the other two, though he ſay they be abſolute, yet iti 
regard they ſet themſelves limits or Laws to goverit 
by, if it pleaſe our Author to term them linured X10- 
narchs, I will not oppoſe him ; yet I muſttell him; 
that his third degree of abſolute Monarchy is ſuch 
a kind, as I believe, never bath been, nor ever car 
be in the world. For a Monarch to promiſe and 
engage in many caſes not to alter a Law, it is moſt 
neceſlary that thoſe many caſes ſhould be particular- 
ly expreſſed at the bargain-making. Now he that 
underſtands the nature and condition of all humane 
Laws, knows that particular caſes are infinite, and' 
not coniprehenſible within any rules or Laws: and' 
if many caſes ſhould be comprehended, and many 
omitted, yet even thoſe that were comprehended 
would admit of variety of interpretations and dif- 
putations ; therefore our Author doth nor, nor cat 
tell us of any ſuch referved caſes promiſed by any 
Monarch. | 

Again, whete he faith, Ar after-condeſcent or Att 
of grace doth not diſſolve the abſolute Oath of ſubjeftion 
which went before it 5 though in this he ſpeak true, 
yet {till he ſeems to inſinuate;,- that ar Oath only 
binds to ſubjeftion, which Oath, #s he would have 
us believe, was at firſt arbitrafty: whereas Snb- 
jets are bound to: obey Monarchs though they” 
never take oath of ſubjettion, -as well as children are” 
bound to obey their parents, thovgh they never 
{wear to do it. | | | 
Next, his diſtinftion betweent the rate” of 

P. 7. power, and the exerciſe of it, 18 vain - for to rule, 
P. 1., is toexerciſe power : for himſelf ſaith, that 
Government is poteſtatis exercitium, che 'exer- 

ciſe of a moral power. he ® & 
Laſtly. 
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Laſtly, whereas our Author ſaith , 4 onarch 
cannot break, his promiſe without ſin ; let me add, 
that if the ſafety of the people , ſalus ;, IC- 

vire a breach of the Monarchs promiſe, then 

e ſin, if there be any, is rather in the makme, 
than breaking of the promiſe; the ſafety of the Peo- 
ple is an exception implied in every Monarchical 
promiſe. | 

But it ſeems theſe three degrees of Monarch 
do not fatisfe our Author; he is not content ta 
have a Monarch have a Law or rule to go- 
vern by, bat he muſt have this limitation or P,12, 
Law to be ab externo, from ſomebody elſe, and 
not from the determination of the Monarchs own will ;; 
and therefore he faith, By original conſtitution the 
Society publick, confers an one man 4 power by limited 
tontratt, reſigning themſelves to be governed 

ſuch a Law : alſo before he told us,, the P. 13. 

le means of Soveraignty 4s the conſent and 

fundamental contratt ;, which conſent puts them in their 
power, which can be no more nor other than us Con- 
veyed to them. by ſuch contratt of ſubjeftion, If the 
ſole means of a limited Monarchy be the conſent. 
and fundamental contratt of a Nation, how: 1s it 
that he ſaith, 4A Monarch may be limited by after- 
condeſcent ?* is an after-condeſcent all one with. a 
fundamental contract, with original and radical 
conſtitution? why yea : hetells us. it is a ſecondary 
original conſtitution, a ſecondary original, that- is, 
a firſt : Andiif. that condeſcent be an act of 
grace, doth not this condeſcent to a limitation 
come: from the free determination of the Mo- 
narchs will? If he either formall » a virtuaily 
( as Our Author ſuppoſeth ) deſert bis abſolute 


ar 
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or arbitrary power which he hath by conqueſt, or other 


ruwht. 
, if it be fcom the free will of the Monarch, 
why doth he ſay the limitation muſt be ab 
P.8. externo? He told us before, that Subiettion 
cannot be diſſolved or leſſen'd by an Aft of grace 


coming afterwards : but he hath better bethought 


himſelf, and now he will have Als of grace to be 
of. two kinds, and the latter kind may amount (as he 
ſaith) ro 4 reſionation of abſolute Monarchy. But 
can any man believe that a Monarch who by con- 
queſt or other right hath an abſolute arbitrary 
power, will voluntarily reſigne that abſoluteneſs, 
and accept ſo much power only as the People ſhall 
pleaſe to give him, and ſuch Laws to govern by as 
they ſhall make choice of? can he ſhew that ever 
any Monarch was ſo gracious or kind-hearted as to 
lay down his lawful power freely at his Subjects 
feet? Is it not ſufficient grace if ſuch an abſolute 
Monarch be content to fet down a Law to himſelf 
by which he will' ordinarily govern, but he muſt 


needs relinquiſh his old independent commiſſion , . 
and take a new one from: his SubjeCts, clog'd with- | 


limitations ? 

Finally, I obſerve, that howſoever our Author 
ſpeak big of the radical, fundamental, -and original 
power of the People as the root of all Soveraginty : 
yet in a better mood he will take up, and be 


contented with a Monarchy limited by an after- 


condeſcent and a&t of grace from the Monarch 
himſelf. 

Thus 1 have briefly touched his grounds of 
Limited e Honarchy; if now we' ſhall ask, what 
proof or examples he hath to juſtifie his ang] *: 

E 
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he isas mute as a fiſh : only Pythagoras hiati; fail it, 
and we maſt believe him ; for though our Author 
would have Monarchy to be limited , yet he could 
be content his opinion ſhould be abſolute, and not 
limited to any rule or example. 

The main Charge I have againſt our Author now 
remains to be diſcuſſed ; and it is this, That inſtead 
ofa Treatiſe of Monarchy, he hath brought forth a 
Treatife of Anarchy, and that by his own confeſli- 
ons ſhall be made good. 

Firſt, he holds, A lamited Monarch tranſcends his 
bounds , if he commands beyond the Law ; and the 
Subjef> legally is not bound to ſubjeition in ſuch 
caſes, | 

Now if you ask the Author who ſhall be Judge, 
whether the Monarch tranſcend his bounds, and 
of the excelles of the Soveraign Power ; 

His anſwer 1S, T here is an impoſſibility of con- P. 16, 

ttuting a Fudge to determine this laſt Con- 

rroverſie h 

Monarchy there can be no ſtated internal Fudge 

of the Monarchs attions , if there grow a fundamental 

Foariance between bim and the Community. There 
can be no Judge legal and conſtituted within thats 
orm of Government. In thele anſwers it appears, 
there is no Jadge to determine the Sovyeraigns 

Ir the Monarchs tranſgreſſing his fundamental 1i- 

its : yet our Author 1s very cautelous, and ſup- 

poſeth only a fundamental variance betwixt the 
onarch and the Community ; he is aſhamed ro 
put the queſtion home. 1 demand of him if there be 

a Variance betwixt the Monarch and any of the 

meaneſt perſons of the Community , who ſhall be 

i& Judge ? For inſtance, The King commands me, 
V or 


I concerve in a limited legal P.17 


vs 
y' x 
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or gives judgment againſt me : 1 reply, His command 
are illegal , and his judgment not according to Lan; 
Who muſt judge ? 1fthe Monarch himſelf judge, tha 
you deſtroy the frame of the State, and make it abſolut,  (; 
faith our Author ; and he gives his reaſon: for, 
to confine a Monarch to a Law , and then to make hin ltr 
judge of his own deviations from that Law, ts to abſoln i}; 
him from all Law. On the other ſide, «f any, ni 
all the people may judge , then you put the Soveraigny [1 
in the whole body , or part of it , and deſtroy the bei io 
of Monarchy. Thus our Author hath caught hin, ; 
ſelf in a plain Dilemma : If the King be Judge, the 
he is no limited Monarch ; 1f the People be Judgy 
then he is no Monarch at all. So farewel mtr 
e Honarchy , nay farewel all Government , if thet 
be no Judge, 
Would you know what help our Author hath 

found out for this miſchief ? Firſt, he faith, 
P. 14. That a Subjef 5s bound to yield to a Ms 

giſtrate, when he cannot, de jure, ow” 


obedience , if it be in athing in which he can poſſWy|ſill 
without ſubverſion, and in which his att may not kN -$ 
made a leading caſe , and ſo bring on a pre ”" "c 
againſt publick liberty, Again he faitlhy 
P. 17. If the att in which the exorbitance or trafþ, 
greſſun of the e Monarch is ſuppoſed to be , iſh , 
of leſſer moment , and not ſtriking at the very being ial 
that Government , it ought to be born by publick, 
tience , rather than to endanger the being of tl i 
State. The like words he uſes in anotify w 
P.49. place, ſaying , If the will of the « MonardlBnſe, 
exceed the limits of the Law , it ought to Miley 
ſubmitted to , ſo it be not contrary to Gods 
nor bring with it ſuch an evil to our ſelves , or 


pub 


ITE, ! 
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6 publick,, that we cannot be acceſſory to it by obeywg. 
7: Theſe are but fig-leaves to cover the nakedneſs of 
{cur Authors limited Monarch, formed upon weak 
te, Fſuppoſals in caſes of leſſer moment. For if the 
Monarch be to govern only according to Law, no 
tranſgreſſion of his can be of ſo ſmall moment, if 
he break the bounds of Law, but it is a ſubver- 
fon of the'Government it ſelf, and may be made 
a leading caſe , and fo bring on a preſcription. 
zainſt publick liberty; it ſtrikes at the very being 
of the Government,, and brings with it ſuch an 
evil, as the party that ſuffers, or the publick can- 
not be acceſſory to : let the caſe be never ſo ſmall, 
tel Bret if there be illegality in the aCt, it ſtrikes at the 
here very being of Lmited Monarchy, which is to be le- 
gal: unleſs oor Author will ſay, as in effect he doth, 


of, 
mn 
oe 
of 
" 


3 Bt 


hath BThat his limited Monarch muſt govern according 
aitl, to Law in great and publick matters only , and 
Ms Fiat in ſmaller matters which concern private men, 
i Ir poor perſons, he may rule according to his own 
oj vill. 
ot KF "Secondly, our Author tells us, /f the Mo- P. 17. 
_ rchs alt fl exorbitancy or tranſereſſion be 
aitl\lurt al, and ſuch as ſuffered diſſolves the frame of Go- 
trafÞernment and _-_ liberty, then the ulegality is to be 
e , Ut open, and redreſment ſought by petition ;, which if 
ung Taling , prevention by reſiſt ance ought to be : and if it 
14 arent , and appeal be made to the conſciences of 
ale then the fundamental Laws of that « Wonar- 
ay muſt judge and pronounce the ſentence in every mans 
Mnſcience, and every man (ſo far as concerns him ) muſt 
low the evidence of Tri:th in his own ſoul to oppoſe or 
to oppoſe, according as be can im conſcience acquit or 
MBndemn the att of the Governour or e Monarch. 
big V 2 Where- 
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or gives judgment againſt me : | reply, His command 
are illegal , and his judgment not according to Lay; 
Who muſt judge ? 1f the Monarch himſelf judge, thafſy 
you deſtroy the frame of the State, and make it abſolut i 
faith our Author ; and he gives his reaſon : for ft 
to confine a Monarch to a Law , and then to make hn; 
judge of his own deviations from that Law, is to abſoln 
him from all Law. On the other ſide, if any, wif; 
all the people may judge , then you put the Soveraigny 
in the whole body , or part of it , and deſtroy the bens 
of Monarchy. Thus our Author hath caught hin, F 
ſelf in a plain Dilemma : If the King be Judge, the 
he is no limited Monarch ; lf the People be Judge hc 
then he is no Monarch at all. So farewel Lmtder 
e Monarchy , nay farewel all Government , if thenſSer 
be no Judge. al 
Would you know what help our Author hatifh 
found out for this miſchief ? Firſt, he ſaith | 
P. 14. That a Subjeft 5s bound to yield to a eMulfhat 
giſtrate, when he cannot, de jure, chz \ 
obedience , if it be in athing in which he can poſſill 
without ſubverſion, and in which his att may nat 'F 
made a leading caſe , and ſo bring on a preſcritihe 
againſt publick, liberty, Again he faitly; 
P. 17. If the att in which the exorbitance or tratfiern 
eſſun of the e Monarch is ſuppoſed to be , ih 
of leſſer eoſin , or not ſtriking at © oy being i 
that Government , it ought to be born by publick, j4 
tience , rather than to endanger the being of ſhark 
State, The like words he uſes in anotlhy 
P.49. place, faying , If the will of the « Monaaſe; 
exceed the limits of the Law , it ought to 
ſubmitted to , ſo it be not contrary to Gods to. 
nor bring with it ſuch an evil to our ſelves , or hf, 
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þ Bublick,, that we cannot be acceſſory to it by obeying. 
7:YTheſe are but fig-leaves to cover the nakedneſs of 
flour Authors limited Monarch, formed upon weak 
te, Eſuppoſals in caſes of leſſer moment. For it the 
o, Monarch be to govern only according to Law, no 
ws fltranſpreſſion of his can be of ſo ſmall moment, if 
wmYhe break che bounds of Law, but it is a ſubver- 
, fon of the'Government it ſelf, and may be made 
oy leading caſe , and fo bring on a preſcription. 
emKoainſt publick liberty; it ſtrikes at the very being 
in-ſef the Government, and brings with it ſuch an 
theteril, as the party that ſuffers, or the publick can- 
dg; ot be acceſſory to : let the caſe be never ſo ſmall, 
nitulct if there be illegality in the aCt, it ſtrikes at the 
herery being of Lmited Monarchy , which is to be le- 
al: unleſs oor Author will ſay, as in effect he doth, 

hatlÞhat his limited Monarch muſt govern according 
aithſo Law in great and publick matters only , and 
AFat in ſmaller matters which concern private men, 
h w perſons, he may rule according to his own 
0 
not Secondly, our Author tells ns, /f the Mo- P. 17. 
ptuorchs alt of exorbitancy or tranſereſſion be 

al, and ſuch as ſuffered diſſolves the frame of Go- 


trafernment and publick_liberty, then the ullegality ts to be 
be , it open , = redreſment fought by petition ,, which if 
emy Ruling , prevention by reſiſt ance ought to be : and if it 
ck, M$ apparent, and appeal be made to the conſciences of 


mhind, then the fundamental Laws of that e Monar- 
Wy muſt judge and pronounce the ſentence in every mans 
tence, and every man (ſo far as concerns him ) muſt 
low the evidence of Tritth in his own ſoul to oppoſe or 
to oppoſe, according as he can in conſcience acquit or 
the att of the Governour or e Monarch. 

V 2 Where- 
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Whereas my Author requires, that the defy ſi 
tive nature of illegal commanas ſball be ſet open; 
Surely his mind is, That each private man in hi! 
particular caſe ſhould make a publick remonſtrangFt 
to the World of the illegal a&t of the Monard Ji 
and then if upon his Petition he cannot be reliew 
according to his deſire, he ought, or it is his du 
to make reſiſtance. Here I would know , wht 
can be the Judge whether the illegality be makjal 
apparent? It is a main point, ſince every man Jn 
-prone to flatter himſelf in his own cauſe ,, and oo 
think it good , and that the wrong or injuſtice 
ſaffers is apparent , when other moderate and i 
different men can diſcover no fuch thing : a 
in this caſe the judgment of the common peopiſf0 
cannot be gathered or known by any poſſb_h"! 
means; or if it could, it were like to be vatic 
and erroneous. the 

Yet our Author will have a7 Appea! made to lg 
Conſcience of all Mankind, and that being made, {io 
concludes, The Fundamental Laws muſt judve , 4 dan 

pronounce Sentence in every mans Conſcin 
P. 18, Whereas he faith, The Fundamental Li larg 
muſt judge; 1 would very gladly learng%0u 
him, or of any other for him, what a FundamenJ 
Law is, or elſe have but any one Law named q*ec 
that any man can ſay is a Fundamental Law of F* a 
| Monarchy. I confeſs he tells us, That F{lvc 

P. 38. Common Laws are the foundation , and hear 

Statute Laws are ſuperſtrubtive ; yet | thi for 2 
he dares not fay that there is any one branch4d | 
part of the Common Law, but that it may be talg{0ce 
away by an Act of Parliament : for many pount: the ] 
the Common Law (ae faito) have, and (ae j# 
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any point may be taken away. How can that be 
fire called Fundamental , which hath and may be re- 
Fnoved, and yet the Statute-Laws ſtand firm and 
1 ht ſable ? It 1s contrary to the nature of Fundamen- 
Etal, for the building to ſtand when the foundation 
1rc.Nis taken away. . 
Beſides , the Common Law is generally acknow- 
(iff edged to be nothing elſe but common uſage or 
e#ltom , which by length of time only obtains 
J:uthority : So that it follows in time after Govern- | 
ment, but cannot go before it, and be the rule 
to Government, by any original or radical Con- 
ce \ ſlitution. 

Alſo the Common Law being unwritten , doubt- 
ul, and difficult, cannot but be an uncertain rule 
togovern by z which is againſt the nature ofa Rule, 
which is and ought to be certain. 

Laſtly, by making the Common Law only to be 
the foundation, agna Charta is excluded from be- 
19 ing a Fundamental Law, and alſo all otheg Statutes 
e, | ſrom being limitations to Monarchy, ſince the Fun- 
,  afdamental Laws only are to be Judge. 

(cid Truly the Conſcience of all mankind is a pretty 
' Lafarge Tribunal for the Fundamental Laws to pro- 
arn ounce Sentence in. It is very much that Laws 
nel which in their own nature are dumb, and always 
ed need a Judge to pronounce Sentence, ſhould now 
of be able to ſpeak , and pronounce Sentence thcm- 
nat ſelves : Such a Sentence ſurely muſt be upon the 
1d Fearing of one party only « for it is impoſlible 
| thifſor a Monarch to make his defence and anſwer, 
n<QJ4d produce his Witneſſes, in every mans conict- 
> talkgence , in each mans Caule , who will but queſtion 
jintsÞite legality of the Monarchs Government, Cer- 
lj V 3 tainly 
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Lainly the ſentence cannot but be- unjuſt, where 
but one mans tale is heard. For all this, the con. 
cluſion is, Every man muſt oppoſe or not oppoſe the 
Monarch according to his own conſcience. I'hus at 
the laſt, every man is brought, -by this DoEtrine of 
our Authors, to be his own Judge. And I alf 
appeal to the conſciences of all mankind , whe. 
ther the end of this be not utter confuſion , and 
Anarchy. 


Yet after all this, the Author ſaith, Thi 

P. 18, power of every mans judging the illegal att 
the Monarch, argues not a Superiority of ri 
who judge over him who is judged; and he gives a pro 
found reaſon for it: his words are , 1t zs not auth» 
ritative and civil , but moral, reſiding in reaſon 
creatures, and lawful for them to execute. What ont 
Author means by theſe words, (not authoritative an 
civil, but moral.) perhaps I underſtand not, though 
I think I do; yet it ſerves my turn that he faith, 
That reſiſtance ought to be made, and every man mu 
oppoſe or not oppoſe , according as in conſcience be can a; 
quit or condemn the atts of his Governour ; for if it et. 
able a man to reſiſt and oppoſe his Governour, with 
out queſtion, *tis authoritative and civil, Wherez 
he adds , That moral judgment is reſiding in reaſonatl 
creatures , and lawful for them to execute; he ſeen 
to imply , that authoritative and civil Judgment 
{oth not reſide in reaſonable creatures, nor can he 
lawfully executed. Such a Concluſion firs well witli 2; 
Anarchy ; for he that takes away all Governmenty th 
and leaves every man to his own conſcience, and{q p! 
makes him an independent in State, may well tead po 
that authority reſides not in reaſonable creatures na 
cr can be lawfully executed. zo 
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I paſs from his abſolute and.limited Monarchy, 
to his diviſion or partition ( for he allows no divi- 
ſion) of Monarchy into ſimple and mixed, viz. of a 
Monarch, the I olwlity, and Community. 

Where firſt , obſerve a doubt of our Au- 
thors, Whether a firm union can be in a mixture P. 25. 
of equa'ity \, be rather thinks there muſt be a pri- 
ority of order in one of the three , or elſe there can be 
mo unity, He muſt know, that priority of order 
doth not hinder, but that there may be an equality 
of mixture, if the ſhares be equal ; for he that hath 
the firſt ſhare may have no more than the others : 
ſo that if he will have an inequality of mixture, a 
primity of ſhare will not ſerve the turn : the firſt 
ſhare muſt be greater or better than the others , or 
elſe they will be equal, and then he cannot call it a 
mixed Monarchy, where only a primity of ſhare in 
the ſupreme Power is in one: but by his own con- 
fſſion he may better call it a mixed Ariſtocracy or 
mixed Democracy, than a mixed Monar- 
chy, ſince he tells us, The Houſes of Parlia P. 56. 
ment ſure have two parts of the greateſt legiſla- 
te Authority; and if the King have but a third 
part, ſure their ſhares are equal. 

The firſt ſtep our Author makes, is this, The 
Sover aign power muſt be origmally in all three ;, next 
he finds, that sf there be an equality of ſhares in 
three Eſtates , there can be no ground to denominate a 
Monarch ;, and then his mixed Monarch might be 
thought but an empty Title : Therefore in the third 
place he reſolves us, That to ſalve all, a 
power muſt be ſought out wherewith the Mo- P. 25. 
narch muſt be inveſted, which is not ſo great as 
to deftroy the mixture , nor ſo titular as to deſtroy the 

V 4 Monarchy ; 
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Monarchy ;, and therefore he conceives it may be 
in theſe particulars. | 
| Firlt, A Monarch in a mixed Monarchy 

P,26, may be ſaid to be a e Monarch ( as he con. 
celves) if he be the head and fountain of the 

power which governs and executes the eſtabliſhed Laws, 
that is, a man may be a Monarch, though he do 
but give power to others to govern and execute 
the eltabliſhed Laws : thus he brings his Monarch 
one ſtep or peg lower ſtil] than he was before : at 
firſt he made us believe his Monarch ſhould have 
the ſupreme Power , which is the legiſlative ; then 
he falls from that, and tells us, A limited Monarch 
muſt govern according to Law only ; thus he 
is brought from the legiſlative to the gubernative 
or executive Power only ; nor doth he ſtay here, 
but is taken a hole lower, for now he muſt not 
govern, but he muſt conſtitute Officers to govern by 
Laws ;, if chuſing Officers to govern be governing, 
then our Author will allow his Monarch to be a 
Governour, not elſe : and therefore he that divi 
ded Supreme power into Legiſlative and Gubernative, 
doth now divide It into Legiſlative , and power of 
conſtituting Officers for governing by Laws .z and 
this, he faith, z left to the Monarch. Indeed you 
have left him a fair portion of Power ; but are we 
ſure he may injoy this ? It ſeems our Author is 
not conhdent in this neither, and ſome others 
do deny it him : our Author ſpeaking of the 

Government of this Kingdom, faith , Thr 

P. 38. choice of the Officers is intruſted to the judy: 

mejt of the e Monarch for ought I know: 

he 1s not reſolute in the point z but for ought he 

knows, and for ought I know , his Monarch is 

but 
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but titular , an empty Title , certain of no Power 
at, all. 

The power of chuſing Officers only, is the baſeſt 
of all powers. Ariſtotle (as I remember) faitli, The 
common people are fit for nothing but to chuſe Officers, 
and to take Accompts : and indeed, in all popular Go- 
vernments the multitude perform this work : and 
this work in a King puts him below all his Subjects, 
and makes him the only Subject in a Kingdom , or 
the only man that cannot Govern : there is not the 
pooreſt man of the multitude but is capable of 
ſome , Office or other , and by that means may 
ſome time or other perhaps govern according to 
the Laws; only the King can be no Officer, but 
to chuſe Officers ; his Subjects may all govern, but 
he may not. 

Next, I cannot fee how in true ſenſe our Author 
can ſay, his Monarch is the head and fountain of 
Power , ſince his DoCtrine is, That 2 a lmited Mo- 
narchy, the publick, Society by original Conſtitution con- 
fer on one man power - 1s not then the publick So- 
Ciety the head and fountain of Power , and not the 
King ? 

Again, when he tells us of his Monarch, That 
both the other States, as well conjunttim as diviſim , be 
his ſworn Subjetts, and owe obedience to his commands : 
he doth but flout his poor Monarch; for why are 
they called his Subjefts and his Commons ? He 
(without any complement ) is their Subject ; for 
they, as Officers, may govern and command ac- 
cording to Law : but he may not, for he muſt judge 
by his Judges in Courts of Jultice only : that is, be 
may not judge or govern at all. . 

2, As 


- 
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2. As for the ſecond particular , The ſole or chief 
power #1 capacitating perſons for the ſupreme Power. And 

3. Astothis third particular , The power of Con- 
wvocating ſuch perſons, they are both ſo tar from ma. 
king a Monarch, that they are the only way to 
make him none, by chuſing and calling others to - 
ſhare in the ſupreme Power. 

4. Laſtly , concerning his Authority being the laſt 
and greateſt inthe eſtabliſhing every Aft, it makes him 
no Monarch , except he be ſole that hath that Au. 
- thority ; neither his primity of ſhare in the ſupreme 
Power, nor his Authority being laſt, no, nor bis having. 
the greateſt Authority , doth make him a Monarch, 
unleſs he have that Authority alone. | 
Beſides, how can he ſhew that in his mixed Mo- 
narchy the Monarchs power is the greateſt ? The 
greateſt ſhare that our Author allows him in the Le- 
giſlative power, is a Negative voice, and the like is 
allowed to the Nobility and Commons : And truly, 
a Negative voice is but a baſe term to expreſs a Le- 
giſlative power ; a Negative voice is but a privative 
power, or indeed, no power at all to do any thing, 
only a power to hinder an ACt from being done. 

Wherefore I conclude, not any of his 
P.26. four, norall of them put into one perſon, 
make the State Monarchical. 

This mixed Monarchy, jult like the limited, ends 
in confuſion and deſtruftion of all Government : 
| you ſhall hear the Authors confeſſion, That, 
P. 28. one inconvenience muſt neceſſarily be in all mx- 

ed Governments , which I ſhewed to be in limit- 
ed Governments, there can be no conſtituted legal Au- 
thoritative Fudze of the Fundamental Controverſies 
ariſing between the three Eftates : If ſuch do riſe, ut u 
the 


Limited and Mixed Monarchy. 273 


the fatal diſeaſe of thoſe Governments, for which no 
ſalve can be applied. It is a caſe beyond the poſſible 
proviſion of ſuch a Government ; of this queſtion there 
is no legal Fudge. The. accuſing ſide muſt make it 


evident to every mans (onſcience. The Appeal 


muſt be to the Community , as if there were no Govern- 


ment , and as by evidence Conſciences are convinced, 
they are bound to give their aſſiſtance, The wit of man 
cannot ſay more for Anarchy. 

Thus have I picked out the flowers out of his 
Doctrine about limited Monarchy, and preſented 
them with ſome brief Annotations ; it were a te- 
dious work to collect all the learned contradiCtions, 
and ambiguous expreſſions that occur in every page 
of his Platonick Monarchy ; the Book hath ſo 
much of fancy, that it is a better piece of Poetry 
than Policy. 

Becauſe many may think, that the main Do- 
ftrine of limired and mixed Monarchy may in it ſelf 
be moſt authentical, and gronnded upon ſtrong 
and evident reaſon, although our Author perhaps 
have failed in ſome of his expreſſions, and be hable 
to exceptions : Therefore I will be bold to inquire, 
whether Ar:totle could find either reaſon or exam- 
ple of a lmited or mixed Monarchy ; and the ra. 
ther , becauſe I find our Author altogether inſiſts 
upon a rational way of juſtifying his opinion. No 
man | think will deny , but that Ariforle was ſuſh- 
ciently curious in ſearching out the ſeveral forms 
of Commonwealths and Kingdoms; yet I do not 
find, that he ever ſo much as dreamed of either 
a limited or mixed Monarchy. Several other forts 
of Monarchies he reckons up : in the Third Boox 
of his Politicks, he ſpends three whole Chapters 
together, 
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together, upon the ſeveral kinds of Monarchy. 
Firſt, in his fourteenth Chapter he mentions 
four kinds of Monarchy. 


The Laconick or Lacedemonian. 
The Barbarick. 

The e£ſymnertical. 

The Heroick. 


The Laconick or Lacedemonian Xs ( ſaith he) 
had only Sypreme Power when he was out of the bounds 
of the Lacedemonian Territories ; then he had abſolute 
Power, his Kingdom was likg to a perpetual Lord Gene- 
ral of an Army. 

The Barbarick King (faith Ariſtotle) had a Power 
very near to Tyranny; yet they were lawful and Pater- 
nal, becauſe the Barbarians are of a more ſervile nature 
than the Grecians, and the Allaticks than the Euro- 
peans; they do willingly , without repiniag , live under 
a Maſterly Government ; yet their Government is ſtable 
and ſafe , becauſe they are Paternal and lawful King- 
doms, and their Guards are Royal and not Tyrannical : 
for Kings are guarded by their own Subjeits, and Ty- , 
rants are guarded by Strangers. | 

The X&ſymnetical King ({aith Ariſtotle ) in old time 

in Greece, was an Elettue Tyrant , and differed only 
from the Barbarian Kings, #n that he was Elettive, and 
not Paternal : theſe ſorts of Kings, becauſe they were 
Tyrannical, were Maſterly ;, but becauſe they were over 
ſuch as voluntarily Eletted them, they were Regal. 

The Heroick, were thoſe (faith Ariſtotle ) which flou- 
riſhed in the Heroical times, to whom the People did 
willingly obey 5 and they were Paternal and lawful, be- 
Cauſe theſe Kings did deſerve well of the multitude, either 


by 
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by teaching them Arts, or by Warring for them, or by 
gathering them together when they were diſperſed, or by 
dividing Lands among#t them.: theſe Kings had ſupreme 
Power in War, i Sacrifices, mn Fudicature, 

Theſe four ſorts of Monarchy hath Ariſtotle thus 
diſtinguiſhed, and after ſums them up together, and 
concludes his Chapter as if he had forgot himſelf, 
and reckons up a fifth kind of Monarchy ; whish is, 
ſaith he, When one alone hath Supreme power of all the 
reſt - for as there 1s a domeſtical Kingdom of one Houſe, 
fo the Kingdom of a City ,, or of one or many Nations, 
u a Family. 

Theſe are all the forts of Monarchy that Ar:i/totle 
hath found out, and he hath ſtrained hacd to make 
them ſo many : firſt 5 for his Lacedemoniar7 King, 
himſelf confeſſeth that he was but a kind oi Military 
Commander in War, and ſo in effect no more a 
King than all Generals of Armies : And yet this 
No-king of his was not limited by any Law, nor 
mixed with any Compantons of his Government : 
when he was in the Wars out of the Confines of La- 
cedemon, he was, as Ariſtotle [tiles him, 'Avloxegrag, 
of full and abſolute Command , no Law , no Com- 
panion to govern his Army but his own will. 

Next, for Ariftorles /AEfymnetical King , It ap- 
pears, he was out of date in Ariſtotles time ; for he 
faith,he was amonoFt the ancient Greeks.os Toi; 8g alcrs 
"Baauery, Ariſtotle Might well have ſpared the naming 
him (if he had not wanted other ſorts) for the ho- 
nour of his own Nation : for he that but now told 
us the Barbarians were of a more ſervile nature than 
the Grecians, comes here, and tells us, ' That theſe 
old Greek Kings were EleCtive Tyrants, The Bar- 
barians did but ſuffer Tyrants in ſhew, but the old 


Grecians 
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Grecians choſe Tyrants indeed ; which then muſt 
we think were the greater ſlaves, the Greeks or the 
Barbarians ? Now if theſe ſorts of Kings were Ty- 
rants, we cannot ſuppoſe they were limited either 
by Law, or joyned with Companions : Indeed Ar:. 
fotle faith , ſome of theſe Tyrants were limited to 
certain times and aCtions, for they had not all their 
Power for term of life, nor could meddle but in 
certain buſineſſes ; yet during the time they were 
Tyrants, and in the actions whereto they were li. 
mited , they had abſolute Power to do what they 
liſt according to their own will, or elſe they could 
not have been faid to be Tyrants. 

As for Ariſtotles Heroick King, he gives the like 
note upon him, that he did upon the eZſymner, that 
he was in old time x7! 735 jews ye ves, IN the He- 
roick times. The thing that made theſe Heroical 
Kingdoms differ from other ſorts of Kingdoms, was 
only the means by which the firſt Kings obtained 
their Kingdoms, and not the manner of Govern- 
ment, for in that they were as abſolute as other 
Kings were, without either limitation by Law, or 
mixture of Companions. 

Laſtly, as for Ariſtotles Barbarick ſort of Kings, 
ſince he reckoned ail the World Barbarians, except 
the Grecians, his Barbarick, King mult extend to all 
other ſorts of Kings in the World, beſides thoſe of 
Greece, and ſo may go under Ariſtorles fifth ſort of 
Kings , which in general comprehends all other 
ſorts, and is no ſpecial form of Monarchy. 

Thus upon a true account it is evident, that the 
five ſeveral ſorts of Kings mentioned by Ariſtotle, 
are at the moſt but different and accidental means 
of the firſt obtaining or holding of — 
an 
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and not real or eſſential differences of the manner of 
* Government, which was always abſolute, without 
either limitation or mixture. 

[ may be thought perhaps to miſtake, or wrong 
Ariſtotle, in queſtioning his diverſities of Kings ; 
but it ſeems Arsforle himſelf was partly of the ſame 
mind ; for in the very next Chapter , when he had 
better conſidered of the point, he confeſſed, That 
to ſpeak the truth, there were almoſt but two ſorts of 
. Monarchies worth the conſidering , that is , his firſt or 
Laconick ſort , and his fifth or laſt ſort , where one 
alone hath ſupreme Power over all the reſt : thus he 
hath brought his five ſorts to two. Now for the 
firſt of theſe two, his Lacedemonian Ring , he hath 
confeſſed before, that he was no more than a Genera- 
kſſimo of an Army , and ſo upon the matter no King 
at all : and then there remains only his laſt fort of 
Kings, where one alone hath the ſupreme Power. And 
this in ſubſtance is the final reſolution of Ariſtotle 
himſelf : for in his ſixteenth Chapter , where he 
delivers his laſt thoughts touching the kinds of Mo- 
narchy, he firſt diſchargeth his Laconick King from 
being any ſort of Monarchy, and then gives us two 
exact rules about Monarchy ; and both theſe are 
point-blank againſt limited and mixed Monarchy ; 
therefore I ſhall propoſe them to be conſidered of, 
as concluding all Monarchy to be abſolute and ar- 
bitrary. 

1, The one Rule is, That he that is ſaid Ariſt. 
tobe a King according to Law, is no fort of Pol. 1.;, 
Government or Kingdom at all : *O x7! youeoy C. 16. 
baotneus un briy iS Or wmorilnas. 

2. The ſecond Rule is, That a 1r«e King is he that 
ruled all accor ding to his own will, x3' * awry m—_ * 

is 
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This latter frees a Monarch from the mixture of 
partners or ſharers in Government, as the former 
rule doth from limitation by Laws. 

Thus in brief I have traced Ariftorle in his crab- 
bed and broken paſlages, touching diverſities of 
Kings ; where he firſt finds but four ſorts, and then 
he ſtugables upon a fifth; and in the next Chapter 
contents himſelf only with two ſorts of Kings, but 
in the Chapter following concludes with one, which 
is the true perfeft Monarch, who rules all by his 
own will : inall this we find nothing for a regulated 
or mixed Monarchy, but againſt it. 

Moreover , whereas the Author of the Treatiſe 
of Monarchy affirms itas a prime Principle, That 
all « Honarchies ( except that of the Fews ) depend 
upon humane deſugnment , when the conſent of a Society 
of men , and a fundamental Contratt of a Nation, by 
original or radical Conſtitution confers Power : he mult 
know, that Ariſtotle ſearching into the Original of 
Government, ſhews himſelf in this point a better 
Divine than our Author ;; and as if he had ſtudied 
the Book of Geneſis, teacheth, That Monarchies 
fetch their Pedigree from the Right of Fathers, and 
not from the Gift or Contract of People ; his words 
may thus be Engliſhed. «A+ the firſt, Cities were 

governed by Kings, and ſo even to this day are Nations 
alſo : for ſuch as were under Kingly Government did 
come together ;, for every Houſe is governed by a King, 
who is the eldeſk , and ſo alſo Colomes are governed 
for kindred ſake. And immediately before, he tells 
us, That the fir Society made of many Houſes is 4 
Village, which naturally ſeems to be a ( olony of a Houſe, 
which ſome call Foſter-brethren, er Children, and Chil- 
arens Children. 
50 
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So in concluſion we have gained Aritotle*s judg- 
ment in three main and eſſential points. 

I: A King accordins to Law makes no kindof Go- 
vernment. 

2. A King muſt rule according to his own will. 

3. The Orwinal of Kings, ts Hom the right of Father 
hood. 
What Ar:ſtotles judgment was twothouſand years 
ſince , is_ agreeable to the DoCEtrine of the great 
modern Politician Bad : Hear him touching limi- 
ted Monarchy : Unto Majeſty or Soveraginty (faith 
he) belongeth an abſolute power , not ſubjelt to any 
Law——Chief power given unto a Prince with condition, 
4 not properly Sover aiguty, or power abſolute, except ſuch 
conditions annexed to the Soveraignty, be direttly com- 
prebended within the Laws of God and Nature. 
eAlbeit by the ſufferance of the King of England, con- 
trover ſies between the King and his People are ſometimes 
determined by the high Court of Parliament, and ſome- 
times by the Lord Chief Fuſtice of England ; yer all the 
Eftates remain in full ſubjettion to the King, who is no 
ways bound to follow their advice, neither to conſent to 
their requeſts —It 35 certain,that the Laws, Priviledges, 
and Grants of Princes, have no force but during their 
life, if they be not ratified by the expreſs conſent, or by 
ſufferance of the Prince following , eſpecially Previled- 
ges. Much leſs ſhould a Prince be bound unto the 
Laws he maketh himſelf, for a man may well receive a 
Law from another man, but impoſſible it is in nature for 
to give a Law unto himſelf, no mare than it is to com- 
mand a mans ſelf in a matter depending of his own will. 
TheLaw faita, Nwulla obligatio conſiſtere poteſt, que 
a voluntate promittentis ſtatum capit. The Soveraign 
Prince may derogatg unto the =" that he hath proms- 


ſed 
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ſed and ſworn to keep, if the equity thereof be ceaſed; 
and that of himſelf, without the conſent of his Suh. 
jetts,——T he Majeſty of a true Soveraign Princes 
be known, when the Eſtates of all the People aſſembled, 
in all humility preſent their requeſts and ſupplications t 
their Prince, without having power in any thing, t 
command, determine, or give voice, but that that whith 
it pleaſeth the King to like or diſlike, to command or bid, 
is holden for Law : wherein they which have written 
the duty of Magiſtrates have aeceived themſelves, n 
maintaining that the power of the People 1s greater that 
the Prince ;, a thing which canſeth fe true Subjetts tr 
revolt from their obedience to their Prince, and min ll 
freth matter of great troubles in (ommon-wealths; if | 
which their opinion there 1s neither reaſon nor ground: 
for if the King be ſubjett unto the aſſemblies and Decret 
of the people, he ſhould neither be King nor Soveraign, 
and the (ommon-wealth neither Realm nor Monarchy, 
but a meer Ariſtocracie.— So we ſee the principal point of 
Soveraien Majeſty, and abſolute power, to conſiſt prints 
pally in giving Laws unto the Subjebts in general without 
their conſent. Bodin de Rep. 1. 1. c. 8. 

To confound the ſtate of Monarchy with the Popular 
or Ariſtocratical eſtate,is a thing impoſſible, and in effe 
incompatible,and ſuch as cannot be imagined: for Sovt 
raignty being of it ſelf indiviſible, how can it at one and 
the ſame time be divided betwixt one Prince, the Nobs 
lity,and the people in common? The firſ® mark, of 6 
veraign Majeſty, ts to be of power to grve Laws, andto 
command over them unto the Subjects ;, and who ſhould 
thoſe Subjefts be that ſhould yield their obedience to the 
Law, if they "as have alſo power to make the Law: * 
who ſhould he be that could give the Law ? being himſelf ls 


conſtr ained to receive it of them, nnto whom himſelf gave} 91 
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it * ſo that of neceſſity we muſt conclude, That as no one 
in particular hath the power to make the Law in ſuch a 
State, that then the State muſt needs be a State popu- 
lar. Never any Common-wealth hath been made of 
an Ariſtocracy and popular Eftate, much lefs of the three 
Eſtates of a Common-weal. Such ſtates wherein the 
rights of Soveraignty are divided, are not rightly to be 
called (ommon-weals, but rather the corruption of (om- 
mon-weals, as Herodotus has moſt briefly but truly writ- 
ten,— Common-weals which change their ſtate, tbe So- 
vereign right and power of them being divided, find no reſt 


from Civil wars and broils, till they again recover ſome 


one of the three Forms, and the Soveraignty be wholly in 
one of the ſtates or other. Where the rights of the So- 
veraignty are divided betwixt the Prince and his ſubjetts, 
in that confuſion of ſtate there is ſtill endleſs ſtirs and 
quarrels for the ſuperiority, until that ſome one, ſome 
few, or all together, have got the Soveraignty. 1d. 1b, 
a Cq. 

This Judgment of Bodiz's touching Limited and 
Mixed Monarchy,is not according tothe.mind of our 
Author, nor yet of the Obſervator, who uſeth the 
{trength of his Wit to overthrow Abſolute and Ar- 
bitrary Government in this Kingdom; and yet in 
the main body of his diſcourſe, lers fall ſuch Truths 
from his pen, as give a deadly wound to the Cauſe 
he pleads for, if they be indiflerently weighed and 
conſidered, I will not pick a line or two here and 
there to wreſt againſt him, but will preſent a whole 
Page of his Book, or more together, that ſo we may 
have an entire proſpect upon the Obſervators mind: 
Without Society (faith the Obſervator) men could not 
lwe; without Laws men could not be ſociable; and with- 
ont Authority ſomewhere to jndge accorajng to Law, Law 
a were 
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were vain : It was ſoon therefore provided, that Law! 
according to the dittate of Reaſon, ſhould be ratified by 
common conſent :, when it afterward appeared, that man 
was yet ſubjett to unnatural deſtruttion,by the Tyranny of 
entruſted Mariſtrates, a miſchief almoſt as fatal as tobe 
without all Magiſtracy. Foww to provide a wholeſome 
remedy therefore, was not ſo eaſie tobe invented : it wa 
not difficult to invent Laws for the limiting of Suprean 
Governours; but to invent how thoſe Laws ſhould be ex 
ecuted,or by whom interpreted,was almoſt impoſſible, Nam 
quis cuſtodiet iplos Cuſtodes ? to place 4 'Superionr 4 
bove a Supream, was held unnatural; yet what abfelrſ 
thing would Law be without any Fudge to determine and 
forceit * If it be agreed upon, that limits ſhould be pre 
fixed to Princes and Fudges to decree according to thoſe 
limits, yet another inconvenience will preſently affront 
us : for we cannot reſtrain Princes too y wh but we ſhal 
diſable them from ſome good : long it was ere the workd 
could extricate it ſelf out of all theſe extremnuties, or find 
out an orderly means whereby to avoid the danger of 
unbounded Prerogative on this hand, and of exceſſive l- 
berty on the other ; and ſcarce has long experience yet 
Fully ſatisfyed the minds of all men init. In the Infancy 
of the world, when man was not ſo artificial and obdurate 
in cruelty and oppreſſion as now, and Policy moſt rudt, 
moſt IN ations did chooſe rather to ſubje&t themſelves to 
the meer diſcretion of their Lords, than rely upon any h- 
mits ; and ſo be ruled by Arbitrary Editts, than wraten 
Statutes. But ſince T yranny being more exquiſite, and 
Policy more perfett, eſpecially where learning and Religion 
flonrs(h, few Nations will endure the thraldone which 
#ſually accompanies unbounded and unconditionate Roy- 
alty ;, Ter long it was ere the bounds and conditions of 
Supream Lords was ſo wiſely determined, or quietly con- 
ſerved 
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ſerved as now they are : for at firſt, when as Ephoti, 
Tribuni, Curatores, &c. were erefted to poiſe againſt 
the ſcale of Soveraignty, much blood was ſhed about them, 
and States were put into new broils by them, and in ſome 
places the remedy proved worſe than the diſeaſe. In all 
great diſtreſſes, the body of the people were ever conflrai- 
ned to riſe, and by force of the major party to put an end 
zo all inteſtine ſtrifes, and make a redreſs of all publick. 
evances : But many times calamities grew to aſtrange 
ht, before ſo cumberſome a body conld be raiſed;, and 
when it was raiſed, the motions of it were ſo diſtratted 
andirregular., that after much ſpoil and effuſion of blood, 
ſometimes only one Tyranny was exchanged for another, 
till ſome was tnvented to regulate the motions of the Peo- 
ples moliminous body. I think, Arbitrary rule was moſt 
ſafe for the World : but Now, ſince moſt Countries have 
found an art and peaceable order for publick, Aſſemblies, 
whereby the people may aſſume its own power to doit ſelf 
right, without diſturbance to it ſelf or injury to Princes , 
he is very unjuſt that will oppoſe this art or order. That 
Princes may not be Now beyond all limits and Laws, nor 
yet be tyed upon thoſe lemits by any private parties ;, the 
whole Community,in its underrved Majeſty, (hall convene 
to ds juſtice ;, and that the Convention may not be with- 
out intelligence,certain times, and places, and forms, ſha' 
be appointed for its reglement ,, and that the vaſtneſs of 
ts own bulk may not breed confuſion, by vertue of elettion 
and repreſentation, a few ſhall att for many, the wiſe, 
ſhall conſent for the ſimple, the vertue of all ſhall redound 
to ſome,and the prudence of ſome ſhall redound to all; and 
ſurely as this admir ably-compoſed Court, which is now cal. 
led a Parliament, is more regularly and orderly formed, 
than when it was called mickle Synod of Wittena- 
gemot, or when this real body of the People did throng 
XN 3 together 
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fogether at it : ſo it is not yet perhaps without ſome de- 
fetts, which by art andpolicy might receive father amend. 
ment : ſome diviſions have ſprung up of late between both 
Houſes, and ſome between the King and both Houſes, by 
reaſon of incertainty of Furiſdiftion ; and ſome Lawyers 
doubt how far the Parliament is able to create new forms 
and preſidents, and has a Furiſdiftion over it ſelf ; all 
theſe doubts would be ſolemnly ſolved : but in the firſt 
place, the true priviledges of Parliament belonging not 
only tothe being and efficacy of it, but to the honour and 
complement of u,would be clearly declared : for the very 
naming of priviledges of Parhamemt, as if they were 
chimera's to the wgnorant ſort, and utterly unknown unto 
the Learnea, hath been entertained with ſcorn ſince the 
beginning of this Parliament. 

In this large paſſage taken out of the Obſervator 
which concerns the original of all Government, two 


notable Propoſitions may be principally obſerved. / 


Firſt,our obſervator confeſſeth arbitrary or abſolute 
government to be the firſt, and the ſafeſt government for 
the world, 

S?condiy,he acknowledgeth that the Fursſdiftion is 
uncertain, and the priviledges not clearly d clared of li- 
mited Monarchy, | 

Theſe two evident truths delivered by him, he la- 
bours mainly to diſguiſe, He ſeems to inſinuate that 
Arbitrary Government was but in the infancy of the 
World, for ſo he terms it ; but if we enquire of him, 
how long he will have this infancy of the world to 
laſt, he grants it continued above three thouſand 


years, which is an unreaſonable time for the world. 


to continue under-age : for the firſt oppoſers he doth 
finde of Arbitrary power, were the Fphors, Tribuni, 
Curatores, &c, The Ephori were above three mm 
Jan 
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fand years after the Creation, and the Tribuni were 
later; as for his Cuatores, I know not whom he 
means, except the aſter of the (ourt of Wards, 1 
cannot Engliſh the word Curator better. I do not 
believe that he can ſhew that any Curatores or & ca- 
tera's which he mentions were ſo anticnt as the £- 
phors, As for the Tribani, he miſtakes much if he 
thinks they were erected to limit and bound Mo- 
narchy ; for the State of Rome was at the leaſt Ari/to- 
cratical (as they call it);f zot popular,when Tribunes of 
the People were firſt hatched. And for the Ephors, 
their power did not limit or regulate Monarchy, but 
quite take it away; for a Lacedemonian King in the 
judgement of Ariſtotle was no King indeed, but in name 
only, as General:iſſimo of an Army ; and the beſt Poli- 
ticians reckon the Spartay Common: wealth to have 
been Ariſtocr atical, and not Monarchical ;, and if a 
limited Monarchy cannot be found in Lacedemon, I 
doubt our Obſervator will hardly find it any where 
elſe in the whole world; and in ſubſtance he con- 
feſſeth as much, when he ſaith, Now moſt Countries 
have found out an art and peaceable order for publick, aſ- 
ſemblies;, as if it were a thing but new done, and not 
before; for ſo the word Now doth import. 

The Obſervatory in confeſſing the Furiſaiftion to be 1n- 
certain, and the priviledges undetermined of that (/ourt 
that ſhould bound and limit Monarchy, doth in effect ac- 
knowledge there is no ſuch Court atall: for every 
Court conſiſts of Furiſur&tions & Priviledges, it is thele 
two that create a Court, and are the ellentials of it : 
If the admirably compoſed Court of Parliament have ſome 
defefts which may recerve amendment, as he faith, and if 
thoſe defects be ſuch 4s cauſe diviſions both between the 


Houſes, and betweer. the King and both Houſes, and theſe 
X 4 aiviſions 
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diviſions be about ſo main a matter as Fursſastiong 
and Priviledges, and power to create new Priviledpes, 
all which are the Fundamentals of every Court, (for 
until they be agreed upon, the aCt of every Court 
inay not only be uncertain, but invalid, and cauſe of 
tumults and edition :) And #f all theſe doubts and dj. 
viſions have need to be ſolemnly ſolved, as our Obſerva- 
ror confeſſeth : Then he hath no reaſon at all to ſay, 
that Vow the conditions of Supream Lords are wiſely 
determined and quietly conſerved, or that Now moſt 
Countries have found out an art, and peaceable order for 
prblick, affarrs, whereby the People may reſume its own 
power to do it ſelf right without injury unto Princes : for 
how can the underwved Majeſty of the people by aſſuming 
its own power, tell how to do her ſelf right, or how to 
avoid doing in'ury to the Prince, if her Furiſdiftion be un- 
certain, and Pruviledges undetermined ? 

He tells us Now moſt Countries have found an art, 
and peaceable order for publick, Aſſemblies : and to the 
mntent that Princes may not be Now beyond all limits and 
Laws, the whole community in its underived « Majeſty 


' (hall convene to do Fuſtice, But he doth not name fo 


much as one Country or Kingdome that hath found 
out this art, where the whole Community in its un- 
derived Majelty did ever convene to do Juſtice, [ 
challenge him, or any other for him, to name but 
one Kingdome that-hath either Now or heretofore 
found out this art @r peaceable order. We do hear 
a great rumor in this age, of moderated and limited 
Kings ; Poland, Sweden, and Denmaxk, are talked 
of for ſuch ; and in theſe Kingdomeg, or nowhere, 
is ſuch a moderated Government, as our Obſervator 
means, to be found. A little enquiry would be made 
into the manner of the Government of ING 
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doms : for theſe Northern People, as Bodrn obſer- 
yeth, breath after liberty. 

Firſt for Poland, Boterus ſaith, that the Government 
of it 1s eleftive altogether, and repreſenteth rather an 
eAriſtocracie than a Kingdome : the Nobility,who have 
great Authority in the Diets, chuſing the King, and li- 
miting bis Authority, making his Soveraignty but a ſla- 
viſh Royalty : theſe diminutions of Regality began firſt 
by default of King Lewis, and Jagello, who to gain the 
ſucceſſion in the Kingdom contrary to the Laws, one for 
his daughter, and the other for his Son, departed with 
many of his Royalties and Prerogatives, to buy the voices 
of the Nobility. The French Author of the Book 
called the Eſtates of the world, doth inform us that 
the Princes Authority was more free, not being ſubject ta 
any Laws, and having abſolute power, not only of their 
x d0 but alſo of Life and Death. Since Chriſtian 
Religion was recerved, it began to be moderated, firſt by 
boly admonitions of the Biſhops and Clergy, and then by 
ſervices of the Nobility in War : Religious Princes gave 
many Honours, and many liberties to the Clergy and No- 
bility, and quit much of their Rights, the which their ſuc- 
ceſſors have continued. The ſuperiour diginty is reduced 
to two degrees, that is, the Palatinate andthe Chaſtel- 
leine, for that Kings in former times did by little and 


| little call theſe men to publick conſultations, notwithſtan- 


ding that they had Abſolute power to do all things of 
themſelves, to command, diſpoſe, recompence, and puniſh, 
of their own motions : ſince they have ordained that theſe 
Dignities (hould make the body of a Senate, the King doth 
not challenge much right and power over his Nobility, nor 
over their eſtates, neither hath he any over the Clergy. 
And thaugh the Kings Authority depends on the Nobility 
for his elettion, yet in many things it 15 Abſolute after he 
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# choſen * He appoints the Diets at what time and place 
be pleaſeth;, be chooſeth Lay-Councellers, and nominates 
the Biſhops, and whom he will have to be his Privy Coun. 
cil : He is abſolute diſpoſer of the Revenues of the Crown : 
He ts abſolute eſtabliſher of the Decrees of the Diets : 
It is in his power to advance and reward whom he plea- 
ſeth. He is Lord immeazate of his Subjetts, but not of 
bis Nobility : He is Soveraign Fudge of his Nobility in 
criminal cauſes. The power of the Nobility daily increa- 
ſeth,for that in reſpett of the Kings eleftion, they neither 
bave Law, rule, nor formto do it, neither by _ nor 
tradition. cAs the King governs his Subjelts which are 
smmediately his, with ature Authority ;, ſo the No- 
bility diſpoſe immediately of their vaſſals,over whom every 
one hath more than a Regal power, ſo as they intreat them 
like ſlaves. There be certain men in Poland who are 
called EARTHLY MESSENGERS or Nun- 
tio's, they are asit were Agents of Furiſdittions or Cir- 
cles of the Nobility: theſe have a certain Authority, 
and, as Boterus ſaith, in the time of their Diets theſe 
men aſſemble in a place near to the Senate-Houſe, where 
they chuſe two Marſhals, by whom (but with a Tribune- 
like authority ) they ſignifie unto the Council what their re- 
queſts are. Not long ſince, their Authority and reputa- 
tion grew ſo mightily, that they now carry themſelves as 
Heads and Governours,rather than officers and miniſters 
of the publick, decrees of the State : One of the Council 
refuſed his Senators place, to become one of theſe Officers. 
Every Palatine, the Kino requiring it, calls together all 
the Nobility of his Palatinate , where having propoun- 
ded unto them the matters whereon they are to treat, and 
their will being known, they chuſe four or ſix out of the 
company of the EARTHLY MESSENGERS; 
theſe deputies meet and make one body, which they 
call the order of Knights. This 
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This being of late years the manner and order of 
the government of Polazd, it is not poſlible for the 
Obſervator to finde among them that the whole Com- 
munity in its underived Majeſty doth ever convene to do 
Fuſtice : nor any election or repreſentation of the 
Community, or that the People aſſume its own 
power to do it ſelf right. The EARTHLY 
MESSENGERS, though they may be thought 
to repreſent the Commons, and of late take much 
upon them, yet they are elected and choſen by the 


| Nobility, as their agents and officers. The Com- 


munity are either vaſlals to the King, or to the 
Nobility, and enjoy as little freedom or liberty as 
any Nation. But it may be faid perhaps, that 
though the Community do not limit the King, yet 
the Nobility do, and ſo he is a limited Monarch, 
The Anſwer is, that in truth, thongh the Nobility at 
the chuſing of their King do limit his power, and 
do give him an Oath ; yet afterwards they have al- 
ways a deſire to pleaſe him, and to ſecond his will 
and this they are forced todo, to avoid diſcord : for 
by reaſon of their great power, they are ſubject to 
great diſſentions, not only among themſelves, but 
between them and the order of Knights, which are 
the Earthly Meſſengers: yea, the Provinces are at 
diſcord one with another : and as for Religion, the 
diverſity of SeCts in Poland breed perpetual jars and 
hatred among the People, there being as many SeCcts 
as in Amſterdam itſelf, or any popular government 
can deſire. The danger of edition is the cauſe, that 
though the Crown depends on the election of the 
Nobility ; yet they have never rejected the Kings 
ſucceſſour, or transferred the Realm to any other fa- 
mily, but once, when depoſing Laai/lams for his 
idleneſs 
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idleneſs ( whom yet afterward they reſtored ) they 
elefted Wenceſlaus King of Bohemia, But if the Nobi- 
lity do agree to hold their King to his conditions, 
which is,not to conclnde any thing but by the advice 
of his Council of Nobles, nor to chooſe any wife 
without their leaves, then it muſt be ſaid to be a 
Common weal, not a Royalty; and the King but 
only the mouth of the Kingdom, or as Queen Chr:- 
ftina complained, that Her Husband was but the ſha- 
dow of a Soveraign. | 

Next, if it be conſidered how the Nobility of Po- 
land came to this great power; It was not by any 
original contratt, or popular convention : for It is ſaid 
they have neither Law, Rule, nor Form written or ux- 
written, for the eleftion of their King , they may thank 
the Biſhops and Clergy : for by their holy admoni- 
tions and advice, good and Religious Princes, to 
ſhew their piety, were firſt brought to give much of 
their Rights and Priviledges to their Subjetts, devout 
Kings were meerly cheated of ſome of their Royalties, 
What power ſoever general Aſſemblies ofthe Eſtates 
claim or exerciſe over and above the bare naked 
act of Counſelling, they were firſt beholding to 
the Popiſh Clergy for it: it is they firſt brought 
Parliaments into requeſt and power: I cannot 
finde in any Kingdom, but only where Popery hath 
been, that Parliaments have been of reputation : 
and in the greateſt times of Superſtition they are 
firſt mentioned. 

As for the Kingdom of Denmark, I read that the 
Senators, who are all choſen out of the Nobility, 
and ſeldom exceed the number of 28, with the chief 
of the Realm, do chuſe their King, They have al- 
ways 1n a manner {ct the Kings eldeſt Son upon the 
Royal 
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Royal Throne. The Nobility of Denmark with- 
ſtood the Coronation of Frederick, 1559, till he 
ſware not to put any Noble-man to death until he 
were judged of the Senate ; and that all Noble-men 
ſhould have power of Life and Death over their Sub- 
jets without appeal; and the King to give no 
Office without conſent of the Council. There is a 
Chancellour of the Realm, before whom they do ap- 
peal from all the Provinces and lflands, and from 
him to the King himſelf, I hear of nothing in this 
Kingdom that tends to Popularity; no Aſſembly 
of the Commons, no elections, or repreſentation 
of them. 

Sweden is governed by a King heretofore eleftive,but 
now made hereditary in Guſtav# time : it is divided 
into Provinces: an appcal lieth from the Vicount of 
every territory to a Soveraign Judge called a Lamenz 
from the Lamens, to the Kings Council; and from 
this Council, to the King himſelf, 

Now let the Obſervator bethink himſelf, whether 
all, or any of theſe three Countries have found 
out any art at a!l whereby the People or community 
may aſſume its own Power : if neither of theſe King- 
domes have, moſt Countries have not, nay none 
haye. The People or Community in thele three 
Realms are as abſolute vaſlals as any in the world 
the regulating power, if any be, is in the Nobi- 
lity: Nor is it ſuch in the Nobility as it makes 
ſhew for. The Eleftion of Kings is rather a For- 
mality, than any real power : for they dare hard- 
ly chuſe any but the Heir, or one of the blood Roy- 
al: if they ſhould chuſe one among the Nobility, 
it would prove very fa&tious; if a ſtranger, odi- 
ous, ncither ſaſe. For the Government, _— 
Tye 
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the Kings be ſworn to raign according to the Laws, 
and are not todo any thing without the conſent of 
their Council in publick affairs: yet in regard they 
have power both to advance and reward whom they 
Pleaſe, the Nobility and Senators do comply with 
their Kings. And Boterws concludes of the Kings of 
Poland, who ſeem to be molt moderated, that ſuch 
a us ther valour, dexterity, and wiſdome, ſuch is their 
Power , Authority, and Government, Alſo Bogdin 
faith, that the ſethree Kingdoms are States changeable 
and uncertain, as the Nobility is ſtronger than the 
Prince, or the Prince than the I obility;, and the Peo- 
ple are ſo far from liberty, that he ſaith, Dzvers par- 
ricular Lords exatt not only Cuſtoms, but Tributes alſo ; 
which are confirmed and grow ſtronger, both by long pre- 
ſcription of time.,and uſe of Fudgments. 


THE END. 
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ADVERTISEMENT 
to THE. 
JURY-MEN 


OF 
ENGLAN ÞD: 


H E late Execution of Witches at the 
Summer Aſſiſes in Kent , occaſioned 
this brief Exercitation, which adadreſ- 

ſes it ſelf to ſuch as have not deliberately thought 
upon: the great difficulty in diſcovering , what, 
or who a Witch 3s. To have nothing but the 
publick, Faith of the preſent Age ; 3s none of the 
beſt Evidence , unleſs the univerſality of elder 
ines do concur with theſe DoGrines , which. 
jenorance in the times of darkneſs brought forth, 
and credulity in theſe days of light hath con- 
tinued. | 2. 
Such 4s ſhall not be pleaſed with this Tra- 
Fate , are left to their pow to conſider , _ 
f ther 
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ther all thoſe Proofs and Preſumptions numbe- 
red up by Mr. Perkins, for the Conui@ion of a 
Witch, be not all condemned, or confeſſed by 
himſelf to be unſufficient or uncertain. 

He brings no lefs than eighteen Signs or 
Proofs, whereby a Witch may be diſcovered, 
which are too many to be all true : his ſeven 
firſt he himſelf confeſſeth to be inſufficient for 
Convittion of a Witch 3 His eight next Proofs 
(which be ſaith men in place have uſed_) he ac- 
knowledgeth to be falſe or inſufficient. Thus of 
his eighteen Proofs, which made a great ſhow, 
fifteen of them are caſt off by himſelf s there re- 
mains then his ſixteenth, which is the Confeſſton 
of a Witch 3 yet preſently he 3s forced to yield, 
That a bare Confe|ſton is not a ſufficient proof, 
ard ſo he cometh to his ſeventeenth proof, which 
Fs, two credible Witneſſes ; and he here grants, 
That the League between the Devil and the 
Witch 3s cloſely made, and the Pradices of 
Witches be very ſecret , that hardly a man can 
be brought , which upon his own knowledge can 
averr ſuch things. Therefore at laſt, when all 
other proofs fail , he is forced to fly to his eigh- 
tenth proof, and tells us, that yet there is 4 
way to come to the knowledge of a Witch, which 
#, that Satan »ſeth all means to diſcover 4 


Witch 3 which how it can be well done, except © 


the Devil be bound over to give in Evidence 
againit 
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againſt the Witch , cannot be nnder ood. 

And as Mr. Petkins weakens and diſcredits 

all his own Proofs , ſo he doth the like for all 

thoſe of King James, who, as I remember, hath 

but Three Arguments for the diſcovery of a 

Witch. Firſt , the ſecret Mark of a Witch, 

of which Mr. Perkins ſaith , it hath no power 

by Gods Ordinance. Secondly , The diſcovery 

by a felow-Witch 3 this Mr. Perkins by 0 

means will allow to be a good proof. Thirdly, 

The ſwimming of a Witch , who is to be flnng 

croſ-ways into the water, that is, as Wierus 

interprets it , when the Thumb of the right 

Hand js bound to the great Toe of the left Foot, 

and the Thumb of the left Hand to the great 

Toe of the right Foot. Againſt this Tryal by 

water , together with a diſability in a Witch to 
ſhed Tears, ( which King James mentions ) 
Delrio and Myr. Perkins both argue ; for it 
ſeems they bith writ after Kine James, who 
put forth his Book, of Demonologie in hjs 
youth, being in Scotland, about his age of thirty 
years. 

It concerns the People of this Nation to be 
more diligently inſtructed in the Do@rine of 
Witch-craft , than vhoſe q Foreig# Countries, 
becauſe here they are tyed to a ſtrifter or ex- 


aFer Rule in giving their Sentence than others 
are : for all of them muſt agree in their Verdi&, 
Si whith 


Advertiſement to the, exc. 


which in a caſe of extreme difficulty is wer 
dangerous 5 and it is a ſad thing for men to be 
reduced to that extremity, that they muſt has 
zard their Conſciences or their Lives. 


A 


DIFFERENCE 


Between an 


Engliſh and Hebrew W 1 TCH. 


T HE Point in Queſtion is briefly this; 
Whether ſuch a Witch as is Condemned 
by the Laws and Statutes of this Land, be 
one and the ſame with the Witch forbidden by the 


Law of Moſes. 
The Witch Condemned by our Statute-Law is, 


1 Facob. (ap. 12. 

Dne-that ſhall uſe, pzactiſe , oz exerciſe 
any Inbocation oz Conjuration of any evil 
02 wicked Spirit, 02 conſult , covenant 
with, entertain oz employ, fed oz reward 
any ebfl o2 wicked Spirit, to oz fox anp 
intent oz purpole3 oz take up any deaÞt 
man, woman, 02 child, out of his, her, 
v2 their grabe, oz any other place, where 
the dead body reſterh 3 o2 the s&in, bone, oz 
other part of any dead perſon, to be em: 
ployed oz uſed in any manner of Witch- 
craft, Sozcery, G5” o?2 Enchantment 

[3 DZ 
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02 (hall uſe, p2actiſe, oz exerciſe any Witches 
craf:, Enchantment, Charm, oz Sozcery, 
whereby any perſon thall be killed, deſtrop* 
ed, waſted, conſumed, pined, o2 lamed in 
* his 02 her bobp,, o2 any part thereof : ſuch 
Dffenders duly and lawfully Conbined 
and Attainted. ſhall ſuffer death. 

If any perſon fall take upon him by 
Witehcrafc, Ynchantment, Charm oz Soz- 
cery, fo tell o2 beclare in what place any 
Treaſure of Gold oz Silber Go0uld oz 
might ve found oz had in the Earth , oz 
othcr lecret places, c2 where Gods , 02 
things loft o« Goln Gould be found oz be- 
czme : 2 to the intent to pzoboke any 
perſcin to unlawful love, 02 whereby any 
Cattle c2 Geods of any perſon thall be de- 
ftroyed, walled, oz tmpaired3 02 to deſtrop 
02 burt any perſon, in his, o2 her buby, 
thougb the ſame be nat effected, &c. a years 
Impziſonment , and Pillozp, &c. and the 
ſecond Conviction Death. | 
= In this Statute theſe Points are obſervable. 

7. That this Statute wag firſt framed in 5 Eliz. 
and only the Penalties here a little altered, and the 
laſt clauſe concerning provoking of perſons to love, 
and deſtroying of Cattle and Goods , &c. is fo 
changed, that't cannot well make'ſenſe of it, except 
3c be reCtified according to the words of the former 
tatute which ſtands repealed, 
4M rs [334 2. Although 
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2, Although the Statute runs altogether in the 
disjunctive Or, and fo 'makes every lingle crime 
capital, yet the Judges uſually by a favourable in- 
terpretation, take the disjunctive Or, for the copu- 
lative And; and therefore ordinarily they condemn 
none for Witches, unleſs they be charged with the 
Murdering of ſome perſons. 

3. This Statute preſuppoſeth that' every one 
knows what a Conjurer, a Witch, an Inchanter, a 
Charmer, and Sorcerer is, as being to be learned beſt 
of Divines ; and therefore it hath not deſcribed or 
diſtinguiſhed between them : and yet the Law is 
very juſt in requiring a due and lawful Convittion. 


The Defimtion of Witchcraft. 


Or the better diſcovery of the qualities of theſe 

. crimes, [1 ſhall ſpend ſome diſcourſe upon the 
Definition of thoſe Arts by Divines : for both thoſe 
of the Reformed Churches, as well as thoſe of the 
Roman, in a manner, agree in their definition of 
the fin of Witchcraft. | ſhall inſtance in two late 
Writers, viz. Mr. William Perkins in his Diſcourſe of 
Witchcraft, and in Martin Delrio, a Jeſuit of Lor- 
rain, 1n his Book of 1:7:ca! Diſquiſitions. 

Our Engliſh word Witch , is derived from the 
Dutch word Wrechelen, or Wijchelen, which doth pro- 
perly ſignifie whinying or newhing like a Horſe, an 
doth alſo {!gnific to foretel or prophelie z and We: - 
cheler ſignifies a Sootbſayer ; for that the Germans, 
from whom our Anceflors the Saxons delcended, 
uſually and principally did, as T acitis tells us, d:v:ne 
and foretel things to come, by the whinying and netgbn g 
of their Horſes, Hinnitu & fremitu ace his words. 
T4 Fat 
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For the Definition Mr. Perkins faith, 
Cap. 1. Witchcraft is an Art ſerving for the work: 
* © dung of Wonders, by the aſſiſtance of the Devil, 
ſo far as God ſhall permit, SH 
- * * "Delriodefineth it to be an Art, which by 
Lib. 1. the power of a Contratt entred into with the 
Cap. 2. Devil, ſome Wonders are wrought which paſs 
the common underſtanding of men. Ars qua 
vi patts cum Demonibus initi mira quedam communem 
hominum captum ſuperantia efficiuntur. | 
 Intheſe two Definitions , ſome Points are warth 
the noting. Ls j 
1, They both agree in the main Foundation, 
which is a Contract with the Devil, and therefore 
Mr. Perkins thought it moſt neceſſary , that this 
main Point ſhould be proved : to which purpoſe he 
©  promiſeth to definea Witch, by opening 
Cap. 2. the nature of Witchcraft , as it is delivered 
' #n the Old and NewTeſtament ,, and-yet 
Cap. 2. after he confeſſeth a manifeſt Covenant 13 
| '- mot ſo fully Jet down um Scripture : And out 
of the New Teſtament he' offers no proof at all, 
though he promiſed it ; nevertheleſs, he reſolves 
us that a Covenant is a moſt evident and certain truth, 
that may not be called in queſtion. 
| For proof of a Covenant, he produceth only one 
Text out of the Old Teſtament; neither doth he 


ſay, that the Text proveth a Contract with the 


Devil, but only that it -t4mareth ſo much : Thus 

at the firſt he falls from a proof to an intimation 

' only. The Text is, Pſal. 58. v. 5. of 

Cap. 2. which his words are theſe : Howſoever the 

common Tranſlation runneth in other terms, 

yet the words are properly to be read thus : Which _ 
| th." nes BET (OR - 


a) 
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eth not the voice of the mutterer joyning Societies cun- 
ningly— the main foundation of the Charm , Societies 
gr Confederacies cunningly made, not between man and 
man, but, as the words «mport, between the Enchanter 
and the Devil, Neut. 18, 11. 

Anſwer. Though there be neither mention of 
Spirit or Devil in this Pſalm, yet Mr. Perkszs would 
have us believe that there can be no conjoyning or 
conſociating but with the Devil : but Mr, A4ſworth, 
as great a Rabby as Mr. Perkins, finds other Interpre- 
tations of this Text ; and though he mentions fel- 
lowſhip with the Devil, yet he puts it in the third 
and laſt place, as the neweſt and lateſt Interpreta- 
tion : for he teacheth us, That the Enchanter had 
his title both in Plal. 58. and in Deut. 18. either be- 
cauſe he aſſociates Serpents, making them tame and ſa- 
miliar that they hurt not, or becauſe ſuch perſons uſe ta 
bind and tye bonds, or things about the body, tg heal or 
h: rt by Sorcery. Alſo he teacheth us, That a Charmer 
doth joyn or ſpeak, words of a ſtrange language , and 
without ſenſe, &c. 

Delrio it ſeems puts no confidence in this Text 
of Mr. Perkins, for he doth not cite it to prove a 
Contract ; yet he hath alſo one Text of his own 
to that purpoſe, it is Eſay 28, 15. where 
It is ſaid , We have made a Covenant with Lib. 2, 
Death,and with Hell we are at an agreement > Qu. 4. 
Percuſſumug fadus cum morte, & cum inferno 
fecimus pattum, And Delrio tells us, That Tho, 
Aquinas did apply this Text to Witches, magis ſatis 
probabils interpretatione. 

Anſwer. If this Text be conſidered, it proves no- 
thing atall : for it doth not charge the proud and 
drunken Ephraimites, of whom it is ſpoken , _ 
they 
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they had made an agreement with Hell , but it is 
only a falſe brag of their own, to juſtifie their wick- 
edneſs by a lye : for it is not poſlible to make a 
Covenant with Death , which in it ſelf is nothing 
but a meer not being ; and whereas it is called an 
agreement with Hell, it may be tranſlated as well, 
if not better in this place, an agreement with the 
Grave ; and ſo the Interlineary Bible hath it; and 
Tremelins and Juni render it, Pepigimus fadus cum 
morte, & cum ſepnlchro egimus cautum ;, which they 
term'a Thraſonical Hyperbole : and Deodatm his Ita- 
lian Bible hath , Habbiamo fatto lega col ſepolcro; 
{o likewiſe the Spamſh.Bible tranſlates it , Concierto 
tenemos hecho con la muerte, & con la ſepultura bazs- 
mos acuerads. 

It may be wondered, that neither Mr. Perkins 
nor the Jeſyit have any other or better Texts to 
prove this Contract between the Witch and the 
Devil. But the truth is, it is very little that either 
of them ſay of this great point , but paſs it over 
perfunCtorily. Perhaps it may be thought that 
King Fames hath ſaid, or brought more and bet- 
ter proofs in this point ; but 1-do not find that 
he doth meddle with it at all , but takes it for 
granted, that if there be Witches, there muſt needs 
be a Covenant, and fo leaves it without further 
proof. | 
' Aſecond note is, That the agreement between 
the Witch and the Devil they call a Covenant, and 
yet neither of the parties are any way bound to per- 
form their part; and the Devil, without doubt, 
notwithſtanding all his craft, hath far the worſt part 
| of the bargain. The bargain runs thus 
Cap. 12, in Mr. Perkins : The Witch as a ſlave binds 
"2 | himſelf 
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himſelf by Vow to believe in the Devil, and to give him 
either Body, or Soul, or both, under bus hand-writing, or 
ſome part of bis Blood, The Devil promiſeth to be yeady 
at hus vaſſals command to appear in the likeneſs of any 
Creature, to conſult, and to aid him for the procuring of 
Pleaſure, Honour, Wealth, or Preferment ;, to go for 
him, to carry him any whither, and to do any command. 
Whereby we ſee the Devil is not to have benefit of 
his bargain till the death of the Witch 3 in the 
mean time he 1s to appear always at the Witches 
command, to go for him, to carry him any whi- 
ther, and to do any command : which argues the 
Devil to be the Witches ſlave, and not the Witch 
the Devils. 

Though it be true which Delrio affirmeth , That 
the Devil ts at hiberty to perform or break, his compatt, 
for that no man can compel himto keep his promiſe ;, yet 
on the other ſide ,, it is as poſſible tor the Witch to 
fruſtrate the Devils Contra@t, if he or ſhe have ſo 
much grace as to repent; the which there may be 
good Cauſe to do , if the Devil be found not to 
perform his promiſe. Beſides, a Witch may man 
times require that to be done by the Devil, which 
God permits not the Devil to do ; thus againſt 
his will the Devil may loſe his credit, and give 
occaſion of repentance, though he endeavour to 
the utmoſt of his power to bring to paſs whatſo- 
ever he hath promiſed ; and fo fail of the benefit 
of his bargain , though he have the Hand-writing, 
or ſome part of the blood of the Witch for his 
ſecurity , or the ſolemnity before Witneſſes, as 
Delrio imagineth, 

I am certain they will not ſay, that Witchcraft 
1s like the fin againſt the Holy Ghoſt, G—_—_ 

C3 
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ble : for Mr. Perkins confeſſeth the contrary , and 
 Delriodenies it not; for he allows the 
Lib. 5. Sacrament of the Eucharift to be admini- 
Sett, 18, ſtred to a condemned Witch , with this 
limitation, that there may be about four 
hours ſpace between the Communion and the Exe- 
Ccution, in which time it may be probably thought, 
that the Sacramental Species (as they call it) may be 
conſumed. | 
3. Delrio in his ſecond Book, and fourth Queſti- 
en, gives this Rule , which he faith 5s common to all 
Contratts with the Devil, That firſt they muſt deny the 
Faith, and Chriſtianiſm , and Obedience to God, and 
 Vejett the Patronage of the Virgin Mary, and revile her. 
To the ſame purpoſe Mr. Perkins affirms , that 
Watches renounce God and their Baptiſm. But if this 
be common to all Contracts with the Devil, it will 
follow, that none can be Witches but ſuch as have 
firſt been Chriſtians, nay and Roman Catholicks , if 
Delria ſay true; for who elſe can renounce the Pa- 
tronage of the Virgin Mary? And what ſhall be 
ſaid then of all thoſe Idolatrous Nations of Lapland, 
Finland, and of divers parts of Africa, and many 
other Hcatheniſh Nations, which our Travellers re- 
port to be full of Witches? And indeed, what need 
or benefit can the Devil gain by contracting with 
thoſe Idolaters, who are- ſurer his own, than any 
Covenant can make them ? 
4. Whereas it is ſaid , That Witchcraft is an 
- Art working Wonders, it muſt be underſtood, that 
the Art mult be the Witches Art, and not the 
Devils, otherwiſe it is no Witchcraft, but Devils- 
craft. It is confeſſed on all hands, That the Witch 
doth not work the wonder , but the Devil only. 


Tr 
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It isa rare Art for a Witch by her Art to be able 
to do nothing her ſelf , but to command ano- 
ther to practiſe the Art. In other Arts ; Mr. 
Perkins confeſſeth , That the Arts Maſter is able 
by himſelf to praltiſe his Art, and'to do 

things belonging thereunto , without the help Cap. 1. 
of another ;, but in this it 18 otherwiſe Sect. 4: 
the power of effetting ſtrange works doth not 

flow from the kill of the Witch , but is derived wholly 
from Satan. To the .ſame purpoſe he 

ſaith , That the means of working wonders Cap. 4: 
are Charms uſed as a Watch-word to the SeCt. 1. 
Dewil to cauſe him to work, wonders : 10 

that the Devil is the Worker of the wonder, and 
the Witch but the Connſfellonr , Perſwader , or 
Commander of it, and only acceſlory before the 
Fat, and the Devil only principal. Now the 
difficulty will be , how the acceſſory can be duly 
and lawfully cornifted and attainted according as 
our Statute requires, unleſs the Devil, who is the 
Principal, be firſt convifted, or at leaſt outlawed 
which cannot be , becauſe the Dzvil can never be 
lawfolly ſummoned according to the Rules of our 
Common Law. For further proof that the Devil 
is the Principal in all ſuch wonders, 1 ſhall ſhew 
it by the teſtimony of King Fames, in a Caſe of 
Murder, which is the moft capital Crime our Laws 
look upon. Firſt , he tells us , That the Dewi 
teaches Witches how to make Piftures of Wax and Clay, 
that by the roaſting thereof, the perſons that they bear 
the Name of, may be continually melted, or dried away 
by continual ſickneſs not that any of theſe means 
which he teacheth them ( except porſons , which are 
compoſed of things natural ) can of themſe!ves be'p 
AY 
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| any thing to theſe turns they are imployed wm. 
Lib.2. Secondly , King Fames affirms , That 
Cap. 5. Witches can bewitch , and take the life of men 

or women by roaſting of the Pittures, which is 
very poſſible ro their Maſter to perform : for although 
that inſtrument of Wax have no virtue tn the turn do- 
ing, yet may he not very well, by that ſame meaſure 
that his conjured Slave melts that Wax at the fire, 
may he not , I ſay, at theſe ſame times , ſubtilly as a 
Sprrit , ſo weaken and ſcatter the ſpirits of life of the 
Patient, as may mak: him on the one part for faintneſi 
ro ſweat out the humours of his body, and on the other 
part , for the not concurring of theſe "7 which canſe 
his digeſtion, ſo debilitate his ftomach, that his humour 
radical continually ſweating out on the one part , and 
7a new good Suck being put in the place thereof for lack 
of digeſtion on the other , be at laſt ſhali vaniſh away 
even as his Pilture will do at the Fire ? Here we fee 
the Picture of Wax, roaſted by the Witch , hath 
no virtue in the Murdering , but the Devil only. 
It is neceſſary in the firſt place that it be duly 
proved, that the party murdered be murdered by 
the Devil : for it isa ſhame to bely the Devil; and 
it is not poſlible to be proved , if it be ſabrilly done 
as a Spirit, 

5. Our Definers of Witchcraft diſpute much, 
whether the Devil: can work a Miracle: they re- 
folve he can do a Wonder , but not a Adwacles 
AMirum , but not Miraculum. A Miracle , faith 
Mr. Perkins , is that which is above or againſs Nature 
ſimply ;, a Wonder is that which proceed; net from the 
ordinary courſe of Nature, Delrio will have a Mira- 
cle to be prater, or ſupra nature create vires : bath 
fem toagree in this, That he had need be an ad- 
mtrable 
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| Mirable or profound Philoſopher, that can diſtin- 


guiſh between a Wonder and a Miracle; it would 
poſe Ariſtotle himſelf, to tell ns every thing that 
can be done by the power of Nature, and what 
things cannot ; for there be daily many things found 
out, and daily more may be, which our Forefathers 
never knew to be poſlible in Nature. Thoſe that 
were converted by the Miracles of our Saviour, 
never ſtayed to inquire of their Philoſophers what 
the power of Nature was ; it was ſufficient to them, 
when they ſaw things done, the like whereof they 
had neither ſeen nor heard of, to believe them to 
be Miracles, | 

6. It is cgmmonly believed and affirmed by 
Mr. Perkins, That the cauſe which moves the De- 
vil to bargain with a Witch, is a deſire to obtain 
thereby the Soul and Body of the Witch, But 1 
cannot ſee how this can agree with another Do- 
Ctrine of his, where he faith : The Precepts of Witch- 
craft are not delivered indifferently to every man, but 
to his own ſubjetts the wicked ,, and not to them all, 
but to ſpecial and tryed ones , whom he moſt betruſteth 
with his ſecrets , as being the fitteſt to ſerve his turn, 
both sn reſpeft of their willingneſf to learn and prattiſe, 
as alſo for theix ability to become Inſtruments of the 
miſchief he intendeth to others. All this argues the 
end of the Devils rules of Witchcrafr is not to 
gain Novices for new Subjefts , but to make uſe of 
old ones to ſerve his turn. 

77, The laſtclanſe of Mr. Perkins Definition is, 
That Witchcraft doth work, wonders ſo far as God ſhall 
permit. | ſhould here deſire to have known whe- 
ther Mr, Perkins had thought that God doth permit 
farther power to the Devil upon his contraQting 
with 
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with the Witch, than he had before the Contract : 
for if the Devil had the ſame permiſſion before the 
Contract, then he doth no more miſchief upon the 
Contract, than he would have gladly done before, 

ſeeing, as Mr. Perkins ſaith , The Devils 
Cap. 7. malice towards all men is of ſo high a de- 

gree, that he cannot endure they ſhould enjoy 
the World , or the benefits of this life (if it were poſſt- 
| ble) ſo much as one hour. But yet afterwards I 
find Mr. Perkins is tore favonrable to the Devil, 
whete he writes, That if the Devil were not ſtirred 
top and provokgd by the Witch, he would never do ſo 
much burt_as he doth, 


Of the Diſcerning and Diſcovery of a Witch. 


Cap. 7. A Magiſtrate , ſaith Mr, Perkins , may 
Sect. 1. not take upon him to examine whom 
and how he willeth of any Crime, nor to pro- 
ceed upon ſlight cauſes, or to ſhew his Authorgty , or 
pon fit reſpetts , or to revenge his malice, or to 
bring parties wmto danger and ſuſpicion ;, but be muſt 
proceed upon ſpecial preſumptions, 
He calls thoſe preſumptions, which do at 
Cap. 7. leaſt probably and conjetturally note one to be 
Seft. 2. aWitch, and are certain ſigns whereby the 
| Witch may be diſcovered. 1 cannot but won- 
der, that Mr. Perks ſhould ſay, That preſumpti- 
ons do at leaſt probably and conjecturally note, and 
are certain ſigns to diſcover a Witch ; when he con- 
feſſeth, That rhough preſumprions give occaſion to exa- 
mine , yet they are no ſufficient cauſes of convittion : 
and though preſumptions be never ſo ſtrong, yet they are 
hbt proofs ſufficient for Convittion,, but only for Exa- 
mmnation, 
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avination; Therefore no credit is to be given to thol® 
preſumptions he reckons up. 1. For common fame? 
it falls out many times, ſaith he, that the innocent may 
be ſuſpefted, and ſome of the better. ſort notoriouſly de- 
famed. 2. Theteſtimony of a fellow-Witch, he confteſ- 
ſeth, doth not probably note one to be aWitch, The like 
may be ſaid of his third and fourth preſumption, if 
after curſing, or quarrelling, or threatning, there follow 
preſent miſchief. And the fifth preſumption is more 
frivolous, which is, :f the party be the Son or Daughter, 
or Servant, or Friend, near Neighbour, or old Companion 
of a Witch. The {ixth preſumption Mr. Perksns dares 
not, or is loth to own, but faith, Some add, if the par- 
ty ſuſpefted have the Devils Mark and yet he reſolves, 
if ſuch a Mark, be deſcried, whereof no evident reaſon in 
nature can be given, the Magiſtrate may cauſe ſuch to 
be examined, or take the matter into his own hands, that 
the truth may appear ;, but he doth not teach how the 
truth may be made to appear. The laſt preſumpti- 
on he names, is, »f the party examined be unconſtant, 
or contrary to himſelf ; here he confeſſeth, a good man 
may be fearful in a good cauſe, fometimes by nature, 
ſometimes in regard # the preſence of the Fudge, or 
the greatneſs of the Audience ;, ſome may be ſuddenly 
takgn, and others want that liberty of ſpeech which other 
men have. 

Touching Examination, Mr. Perkins names two 
kinds of proceedings, either by ſimple Queſtion, or 
by Torture : Torture, when beſides the enquiry by words, 
the Magiſtrate uſeth the Rack, or ſome other wiolent 
means to urge Confeſſion; this he ſaith, may be law- 
fully uſed , howbeit not in every caſe, but only upon 
ſtrong and =_ preſumptions , and when the party is 
obſtinate, Here it may be _ , that it is not 

law- 


/ 
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lawful for any perſon, but the Judge only, to allow 
Torture : uſpciou Neighbours may not, . of their 
own heads, uſe either Threats, Terrors, or. Tortures, 
} know not any one of tlioſe preſumptions betore- 
cited, to be ſufficient to warrant. a Magiltrate to 
uſe Torture ; or whether when the party conſtant- 
ly denies the FaCt,it muſt be counted obſtinacy. In 
caſe of Treaſon ſometimes, when the main Fact hath 
been either confeſſed, or by ſome infallible provfs 
mainfeſted,the Magiltrate, for a farther diſcovery of 
ſome circumſtance of . the Time, the Place, and the 
Perſons,or the like, havegnade uſe of the Rack : and 
yet that kind of torture had not been of antient 
uſage in this Kingdom ; for if my memory fail not, 


I have read, that the Rack hath been called the Duke | 


Exeters Daughter, and was firſt uſed about Hen. 6, 
ays. 
i; OR perſumptions , . Mr. Perkins proceeds to 
proofs of a Witch; and here he hath a neat di- 
ſtinftion of proots, /eſs ſufficient, or mare ſufficient ;, 
by leſs ſufficient he meaneth inſufficient, but gives 
them this mild and ſtrange phraſe of leſs ſufficient, 
that it may not diſpleaſe ſuch friends as (I conceive) 
allow thoſe leſs ſufficent proofs for ſuficient,though 
he reckons them for no better than Witch-craft. 
Thoſe unſufficient ſufficient proofs are weaker and 
worſe than his preſumptions, which he confeſſeth 
are no proofs atall; yet we muſt reckon them up. 
His firſt leſs ſufficient proof is ,: The antient trial by 
taking red hot Irons, or putting the hand in hot ſcalding 
water ; this,he ſaith, hath been condemned for Diabol:- 
cal and wicked, as in truth it is : for an innocent man 
may Thereby be condemned, and a rank Witch ſcape un- 
puniſhed. A lecond inſuficient proof is, Scratching 
v 
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of the ſuſpetted" party, and the preſent recovery there- 
#pon. A. third is, the burning the thing bewitched , 
as # Hog, anOx, or other Creature, it 15 imagined 4 
forcible means to cauſe the Witch to diſcover ber ſelf. 
A fourth, the burning the Thatch of the ſuſpefted 
parties Houſe. The fifth leſs ſufficient proof 1s, rhe 
binding of the party hand and foot, and caſting croſi- 
ways #nto the water; if ſhe ſinks, ſhe is counted inno- 
cent ; if ſhe float on the water and ſink not, ſhe us ta- 
ken for a Witch, convitted, and puniſhed. The Ger- 
mans uſed this Tryal by cold water; and it was 
imagined, that the Devil being molt light, as par- 
ticipating more of Air than of Water, would hold 
them up above the Water, either by putting him- 
- ſelf-under the Witch, and lifting her up, as it were 
with his back, or by uniting himſelf, and poſſeſſing 
her whole body. 

All chef leſs ſufficient proofs, faith Mr, Perkin:, 
are ſo far from being ſufficient, that ſome of them, if not 
all; are after a ſort prattices of Witchcraft, having no 
power by Gods Ordinance, Hereby he condemns point- 
blank KingFames's PR ſavouring of Witch- 
craft, in allowing of the Tryal of a Witch by 
ſwimming as a principal proof. And as T take it | ie 
condemans'himiclfalfo;\cxcept he-can find any Or- 
dinance of God, that the having, of an incurable and 
inſenſible mark or ſore, ſhall be .a preſumption, or 
.certain'fign of a Witch; BE ns 

Aftxrh kefsſufhicient proof, is the Teſtimony of 4 
Wizard; Witch, or cunming man, who 1s gone or ſent 
unto, and wiforms that he can ſhew in a glaſi the Face 
of the Witch; This accuſation of a Witch by an- 
other Witch, Mr. Perkins denies to be ſufficient ; "and 
he puts "thi3 caſe : If the Devil appear #0 a grand Tu- 

£ Þ Yys 
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ry, in the likeneſs of ſome known man, and offer to take his 
Oath that the perſon in queſtion 1s a Witch, ſhould the 
Enqueſt receive his Oath or accuſation to condemn the 
party? He anſwers,Surely no ;, and yet that 1s as much as 
the Teſtimony of another Witch,who only by the help of the 
Devil revealeth the Witch : if this ſhould be taken for a 
ſufficient proof, the Devil would not leave one good man 
atve in the world. 

This diſcrediting of the Teſtimony of a Witch, 
takes away the other ( for he hath but two) of King 
Fames's main proofs for the diſcovery of a Witch for 
he faith, who but Witches can be provers, and ſo witneſſes 
of the doings of Witches ? and to the ſame purpoſe 
Mr. Perkins himſelf confelleth, that the Precepts 
Witch craft are not delivered, but to tbe Devils own Sub- 
jets, the wicked. 

A ſeventh leſs ſufficient proof is, when a man in o- 
pen Court affirms, ſuch a one fell out with me, and curſed 
me, threatning I ſhould ſmart for it in my perſon or goods; 
upon theſe threats, ſuch Evils and Loſſes preſently befel 
me ;, this is no ſure ground for Convittion, faith Mr. Per- 
kins, for it pleaſeth God many times to lay his Hands up- 
on mens perſons and goods, without the procurement of 
Witches ; and yet ſaith Mr. Perkins, &xperience ſhews, 
that ignorant People will make ſtrong proofs of ſuch pre- 
ſumptions, whereupon ſometimes Furors do give their Ver- 

ditt agamſt parties innocent. 

The laſt leſs fufficient proot is, sf a man besng ſich, 
pon ſuſpicion will take it on his death, that ſuch a one hath 
bewitched him.zt ts of no moment, ſaith Mr. Perkins ; it is 
but the ſuſpicion of one man for himſelf, and is of no more 
force than ansther mans word againſt him. 

All theſe proefs, ſaith Mr. Perkgns, which men in place 

have ordinarily uſed, be either falſe or inſufficient ſigns. 
At 
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At the laſt Mr. Perkins comes to his more ſuffici- 
ent proofs, which are in all but two. The conteſli- 
on of the Witch , or the proof of two witneſſes. 

ainſt the confeſſion of a Witch, Mr. Perkins con- 
telleth, 5t is objefted, that one may confeſs 
againſt himſelf an untruth, being urged by GChap.7. 

orce or threatning, or by deſire upon ſome SeCt. 1. 
grief to be out of the World; or at leaſt be- 

ng in trouble, and perſwaded it is the beſt courſe to 
ſave their lives and obtain their Liberty, they may upon 
ſimplicity be induced to confeſs that they never did, even 
againſt themſelves, The Truth of this Allegation 
Mr. Perkins doth not deny, but grants it, in that his 
Anſwer is, That he doth not ſay a bare (confeſſion is 
ſufficient, but a Confeſſion aſter due Examination ta- 
ken upon pregnant preſumptions. But if a bare con- 
feſſion be not a ſufficient proof, a pregnant pre- 
ſumption can never makeit ſuch; or if it could, 
then it would not be a ſufficient proof. For the far- 
ther weakning of the Confeſſion of a ſuſpected 
Witch, we may remember what Mr. Perkizs hath 
formerly anſwered, when it was alledg- 

ed, that por a melancholy humour, ma- Chap. 7. 
ny confeſs of themſelves things falſe and Seft. 1, 
impoſſible, That they are carried through 
the Air in a moment, that = paſs * Al key-holes 
and clefts of Doors ; that they be ſometimes turd m- 


to Cats, Hares, and other Creatures, and ſuch hke ; 
all which are meer fables, and things impoſſible. Here 
Mr. Perkins an{wers, that when Witches begin to 
make a League, they are ſober and ſound in under- 
ſtanding ; but after they be once in the League, their 
reaſon and underſtanding may be depraved, memory weak- 
ned, and all the powers of 


their Soul blemiſhed;, they 
Z 3 | are 
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are deluded, and ſo intoxicated, that they will run mto 4 
thouſand of pbant aſtical imaginations, holding, themſelves 
to be transformed into the ſhapes of other Greaturgs, tobe 
traniported in the Air, to do many ſtrange things which 
in truth they do not. IO Sn . 
Now Mr. Perks will confeſs, that the Examinati- 
on and confeſſion of a ſuſpefted Witch, is always af- 
ter ſuch time as her Covenant is made z when ſhe is. 
by his Confeſſion deluded, and not fit to give teſti- 
mony againſt her ſelf. | te 
His ſecond more ſufficient proof (he ſaith, if the party 
will not canfeſi,as comnonly ut ſallath out )is two witneſſes. 
avouching upon their own kyowledge, either that the party. 
accuſed hath made Leagne with the Devil, \or bath done 
fome known pr attices of Witch-craft, or. hath wvocated 
the Devil, or deftred;his belp. But it every man that 
hath. invocated the Devil, or defired his help ; muſt - 
have formerly inade a League with, him, then whole 
Nations areevery, Maa of -them Witches 5 which I 
thiak none will fay,.;:;  11-to 1 
As for the Lzague, -and proof of Witchraft; 
Mr. Perkzns confelſetn, Some may ſay, If theſe be the 
only ſtrong proofs for the Conviction, of a Witch , tt 
will be then impoſſible to put any one te, Death ;, becauſe 
the League with Satan 15 cloſely mage, . and the pratts- 
ces of Witch craft arg alſo. very, ſecret, and hardly can 
a man be brouzhr, 'which- upon. his own knowledge can 
aver ſ:th things. 'To this Mr. Perkins anfwer 1$.a 
confeſſion : that howſoever the ground and prattice be. 
ſecret, and be,to many unknown, yet there 1s 4 way to 
come to the knowledge thereof. ——- Satan endeavoreth. 
the diſcouery, and uſeth all means ta aiſoleſe Witches. 
This means he ſpeaks of' ſhould be. in the power of 
the Judge, orelſe jt is a0 help for the diſgoyery of 
a 
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a Witch;bpt only when the Devil pleafeth. 1 do not 
find he proves that it is uſual with Satan to endea- 
vour any ſuch Diſcovery; neither do [fee how it is 
practicable by the Devil : for either he muſt doit by 
his own relation or report ; which as it cannot be 
proved he ever did, ſo it is vain, and to no purpoſe if 
he doit; for Mr. Perks hath diſcredited the teſti- 
mony of the Devil, as invalid, and of no force for 
conviction : or elſe the Devil muſt diſcoyer it by 
ſome ſecond means ; and if there had been any fuch 
ſecond means uſual, Mr. Perkins would have taught 
us what they are, and not have left us only to his 
two more ſufficient proofs, which he confeſleth are 
not infallible. 

King 7ames tells us, that the Dewi's firſ# 
diſcovering of himſelf for the gaining of a Lib. 2. 
Witeh ; ts ether upon their walking ſolitari- Cap. 2. 
ly in the Fields, or elje lysng pauſing un their 
bed, but always without the company of any other ; 
and at the making of Circles and (onjurations , none 
of that craft will permit any others to behold ; when 
the Devil and his Subjects are thus cloſe and ſecret 
in their aCtions, it cannot be imagined that he will 
uſe all means to diſcover his molt ſpecial and truſti- 
eſt Subjects : and though Mr. Perkins tells 
us,that by nature of the Precontratt, the De- Cap. 7. 
vil is cock-ſure of his inſtruments;, yet SeCt. 2. 
within a few lines he changeth his note, 
and ſaith, Though be have good hope of them, yet he 
# not certain of their continuance, becauſe ſome by the 
mercy of God have been reclaimed and freed from his 
{ovenant. Beſides, he confelleth, the Devil ſuffereth 
ſome to live long undiſcloſed, that they may exerciſe the 
greater meaſure of his malice in the world, It re- 
7 4 maiags 
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mains,that if the two true proofs of Mr. Perkins,which 
are the Witches Confeſſion, or ſufficient witneſſes, _ 
fail, we have not warrant,as he ſaith, 57 the word, to put 

bh an one to Death. 

I conclude this point in the words of Mr. Perkins ; 
T adviſe all Furors, that as they be diligent in the zeal of 
Gods glory, ſo they would be careful what they do, and not 
ts condemn any party ſuſpetted upon bare preſumptions, 
without ſound Pry tent fro , that they be not 


guilty through their own raſhneſs, of ſhedding inno- 
cent blood. | | 
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of the Hebrew Witch. 


TN Deut. 18. The Witch is named with divers 
other ſorts of ſuch as uſed the like unlawful Arts; 
as the Diviner, the Obſerver of times, an Inchan- 
ter, a Charmer, a Conſulter with a Familiar Spirit, 
a Wiſard, or a Necromancer. The Text addeth, Al 
that do theſe things are an abomination to the Lord, and 
becauſe of theſe abominations,, the Lord thy (God doth 
drive them [| the Nations } out from before thee. If 
we deſire to know what thoſe abominations of the 
Nations were, we are told in general in the 14. 
Verſe of the ſame Chapter : Theſe I\ ations hearkened 
unto obſervers of times, and unto Diviners. There is 
no other crime in this Chapter laid to the charge of 
all, or any of theſe praftiſers of ſuch unlawful Arts, 
but of lying Prophecies ; and therefore the Text ad- 
deth, The d thy God will raiſe up unto thee a Prgphet 
from the midſt of thee, of thy Brethren, like unto me, 
unto him ſhall ye hearkgn, and not to the Diviners, Wi- 
ſards, Charmers, &c. | 


Setting aſide the caſe of Fob ( wherein God 
gave a ſpecial and Extraordinary Commiſſion) I 
do not finde in Scripture that the Devil, or Witch, 
or any other, had power ordinarily permitted them, 
either to kill or hurt any man, or to meddle 
with the Goqds of any : for though, for the trial 
of the hearts of men, God doth permit the De- 
yil Ordinarily to tempt them ; yet he bed no 
", Eo LOm- 
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Commiſſion tp deſtroy the Lives or Goods of men 
it is little leſs than blaſphemy to ſay any ſuch thing 
of the admirable providence of God, 5 Wigs he 
preſerves all his'Creatures."' © + | 


It .was crime ſufficient for all thoſe practi- 
ſers of unlawful: Arts, to: delude the People with 
falſe and lying Prophecies, thereby to make them 
forget to depend upon God, and to have ther Souls 
turn after ſuch as have Familiar Spirits, and qjter 
Wiſards, to go a whoring after ems, as the Lord ſaith, 
Levit. 29, 6. . This ſpiritual. whoredome is: flat 
Idolatry , in' the common pbraſe of the Old, Teſta- 
ment; and thoſe that be enticers to it, thereby 
endeavour to deſtroy the . Souls of the People., 
and are by many degrees more-worthy of: Jeath, 
than thoſe that only SPC the Bodies or. Godds of 
men. 


- Tf there were:a Law that. every one ſhould 'be 
put to Death, or puniſhed, that ſhould adviſedly 
endeavour to.perſwade men. that they are: $kilful 
in thoſe forbidden Arts, or. in foretelling of things 
to come, or that they haye- contratted with. the 
Devil, and can thereby murcthgy or deftroy meis 
Goods; I ſhould never deny ſuch a Law to be 
moſt conſonant and TE: with the Law of 


e Hoſes. 


But becauſe 1 may be thought by ſome a favou- 
rer of theſe forbidden Arts, through want of un- 
derſtanding the Scripture. about the quality of 
them; I have made choice of a man who is no 
Friend to Witches , and whoſe Learning in this 
point 
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point will not.be denied. In his own words I ſhall 
tet down, what either out of the Hebrew Names of 
thoſe: prohibited Arts, or out of the expolition of 
the Jewiſh Doftors canbe gathered for the under- 
ſanding of them. 


I, A Dwviner,gn Hebrew, a Foreſeer,or Amſworth 
Preſager, a Foreteller of things to come, upon 
as doth a Prophet — The Hebrews take Det. 18, 
a Diviner to be. one that doth things 
whereby .he may foretel things to-come, and ſay, 
Sucha thing ſhall-be, or not be;: or ſay, It is good 
todo fuch a thing — The means of Divining ; ſome 
doing it with Sand, ſome with Stones, fome by lying 
, down on the Ground, ſome with Iron, ſome with a 
Staff — He that asked of a Diviner, is chaſtiſed 
with [tripes. - 


2. eAn obſerver of times, or Soothſayer, an 
Obſerver of the Clouds, a Planetary, or an ob- 
ſerver of .the flying of Fowts, an Augur. As 
the Diviners were carried much by inward and 
Spiritual Motions, ſo theſe by outward Obſerva- 
tions in the Creatures. The Hebrews ſay , they 
were ſuch as did ſet times, for the doing of 
things, ſaying, Such a day is good , and ſach a 
day is naught; 


3. An Obſerver of Fortunes, one that curiouſly 
fearcheth figns of good or evil luck, which are 
Learned by Experience: the Hebrew is, to finde 
out by Experience; Whereupon the word here 
uted is one that too curiouſly obſerveth, and a- 


buſeth things that do fall out, as lucky or un- 
Ivcky 
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Incky, The Hebrews deſcribe it thus, as if one 
ſhould ſay, Becauſe the morſel of Bread is fallen out 
of my mouth, or my Staff out of my hand, I will 
not go toſuch a place : becauſe a Fox paſſed by on 
my right hand, I will not go out of my Houſe this 
day. Our new Tranſlation renders this word an 
Inchanter. 


4.. 4A Witch, a Sorcerer, ſuch as bewitch the 
Senſes or minds of Men, by changing the forms 
of things to another hew. The Hebrew word 
for a Witch properly ſignifies a Jugler, and is 
derived from a word which ſignifies changing or 
turning; and e Moſes teacheth, Exod. 7. that Witch- 
es wrought by Enchantments , that is, &/ ſecret 
Sleights, Fuglings, Cloſe conveyance, or of Gliſtering 
like the flame of Fire, or a Sword, wherewith Mens Eyes 
were dazled. | 


5. A Charmer, or one that conjureth conjura- 
tions; the Hebrew fignifies conjoyning or conſocia- 
zing — The Charmer is ſaid to be he, that ſpeaketh 
words of a ſtrange Language, and without ſenſe 
that if one ſay fo or ſo unto a Serpent, it cannot 
hart him; he that whiſpereth over a wound, or 
that readeth oyer an Infant that it may not be 
frighted, or layeth the Bible upon a Child that it 
may lleep. | 


6. 4 Wiſard or cunning Man, in Hebrew 
named of his knowledge or cunning —— The He- 
brews deſcribe him thus, That he put in his mouth 
a bone of a Bird, and burned incenſe, and did 
other things until he fell down with ſhame, and 

ſpake 
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ſpake with his mouth things that were to come to 


' paſs. 


7. A Necromancer , one that ſeeketh unto the 
Dead : of him they ſay, he made himſelf hungry, 
and went and lodged among the Graves, that the 
dead might come unto him in a Dream, and make 
known unto him that which he asked of him; and 
others there were that clad themſelves with Cloaths 
for that purpoſe, and ſpake certain words, and 
burned Incenſe, and flept by themſelves; that ſuch 


a dead perſon might come and talk with them ina 
Dream. 


8. Laſlly, The Conſulter with Familiar Spirits, in 
Hebrew, a Conſulter with Ob, applied here to Magi- 
clans, who poſleſſed with an evil Spirit, ſpake with 
a hollgw voice as out of a bottle. The Hebrews 
explain it thus, That he which had a Familiar Spi- 
rit ſtood and burned Incenſt, and held a rod of 
Mirtle-tree in his hand, and waycd it, and ſpake 
certain words in ſecret, until he that enquired did 
hear one ſpeak unto him, and anſwer him touch- 
ing that he enquired, with words from under the 
Earth, with a very low voice, &c. Likewiſe, one 
took a dead mans Skull and burnt Incenſe thereto, 
and inchanted thereby till he heard a very low voice, 
&c. This Text in our Engliſh Tranſlation being 
expounded a Familiar Spirit, and ſeconded by the 
Hiſtory of the Woman of Ender, may ſeem a ſtrong 
evidence that the Devil coyenanted with Witches : 
but if all be granted that can be deſired, that this 
Familiar Spirit ſignifies a Devil, yet it comes not 
kome to prove the main point; for it is no proof 


that 
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that the Familiar Spirit enter*d upon Covenant ; 
or had or could give power to others to kill the 
perſons, or deſtroy the Goods of others. King 
Fames confeſſeth, the Devil can make ſome to be poſ- 
ſeſſed, and fo become very Damoniaques;, and that 
ſhe who had the Spirit of Python in Acts 16. where- 
by ſhe conqueſted ſuch gain to her Mafter \, that Spirit 
was not of her own raiſing or commanding, as ſhe plea- 
ſed to appoint, but ſpake by her Tongue as well privately 
as publickly. We do not find the Pythoneſſe con- 
demned or reproved, but the unclean Spirit com- 
manded in the Name of Feſus Chriſt to come out of her. 
The Child which was too young to make a Covenant. 
with the Devil, was poſſeſſed with a dumb aud deaf 
Spirit, and the Devil charged to come out, and enter no 

more into him, Mark g. A Daughter of Abraham 

(that is, of the Faith of Abraham ) was troubled 
with a Spirit of imfirmity eighteen yars, and bowed 

zogether that ſhe could not lift ber ſelf up, Luke 13. 

IO, 16, - SPOT; 1 


It is obſervable, that in Dem. 18. where all the 
unlawful Arts are reckoned vp, and moſt fully pro- 
hibited , the crime of them is charged upon the 
practiſers of thoſe Arts ; but'the crime of having 
a Familiar Spirit is not there condemned, btt the 
conſulter of a Familiar Spirit; ſoin Levit. 19. 31, 
the prohibition is, Regard not them that have Fam- 
liar Spirits; and ſo in Levit. 20,6. The Soul that 
turneth after ſuch as have Familiar Spirits; ſo that 
it was not the having, but the confulting, was con- 
demned. 


If we draw nearer to the words of the Text, it 
will 


a —_ x I. 
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will be found, that theſe words, a conſu'ter with 2 
Familiar Spirit, are no other than a Gonſulter with 
Ob; where the queſtion will be what Ob {ignifieth, 
Expoſitors agree , that originally 'Ob ſignifieth a 
Bottle, and they ſay is applyed here to one poſleſ- 
ſed with an evil Spirit, and ſpeaketh, with a hol- 
low voice as out of a Bottle : but for this I find ng 
proof they bring out of Scripture, that ſaith, 'or ex- 
"7m that Ob ſignifieth one pofleſſed with a 
Fatniliar Spirit in the Belly ; the only proof is, 
that the Greek Interpreters of the Bible Tranſlate 
it Engaftromuthi, which is, ſpeaking in the Belly ; 
and the word anciently, and long before the time 
of the Septuagint Tranſlators, was properly uſed 
for one that had the cunning or flight to ſhut his 
mouth, and ſeem to ſpeak with his Belly ; which 
that it can be done without the help of a Familiar 
Spirit, Experience of this Age ſheweth in an Iriſh- 
man. We do not find it faid, that the Woman of 
Endoy did fore-tell any thing to Sar!, by the hol- 
low voice of a Familiar Spirit in her Belly; neither 
did Saul require, nor the Woman promiſe ſo to 
anſwer him; but he required, Bring me him up whom 
I ſhall name unto thee, and ſhe undertook to do it ;, which 
argues a deſire in Sarl to conſult with the dead, 
which is called A ecromancy, Or conſulting with the 
Dead. | 


But it hath been ſaid, ſhe raiſed the Devil in 
Samuels likeneſs, yet there is no ſuch thing ſaid in 
the Text; when the Woman went about her work , 
the firſt thing noted is, that when ſhe ſaw Samuel, ſhe 
cryed out with a loud voice : AN Argument ſhe was 
fnghted with ſeeing ſomething ſhe did not expect 

| t9 
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to ſee : it is not ſaid, that when ſhe knew Saul, but 
when ſhe ſaw Samuel, ſhe cryed out with a loud voice ; 
when ſhe knew Saul, ſhe had no reaſon to be afraid, 
but rather comforted; for that ſhe had his Oath for 
her ſecurity. 


It may well be, that if either ſhe had a Familiar 
Spirit, or the Art of hollow-ſpeaking , her inten- 
tion was to deceive Saul, and by her ſecret voice to 
have made him believe, that Samuel in another room 
had anſwered him; for it appears that Saul was not 
in the place where ſhe made a ſhew of raiſing Sa- 
muel : for when ſhe cryed out with a loud voice, 
Saul comforted her, and bid her not be afraid, and 
asked her what ſhe ſaw? and what form is he of ? 
which queſtions need not have been, if Saul had 
been in the Chamber with the Witch, King 7ames 
confeſſeth, that Saul was in another Chamber at the 
conjuration ; and it is likely the Woman had told 
Saul ſhe had ſeen ſome fearful ſight, which made 
him ask her what ſhe ſaw? and her anſwer was, ſbe 
ſaw gods aſcending aut of the Earth z and it may be un- 
derſtood, that Angels waited upon Samuel, who was 
raiſed by God, and not any Puppets or Devils that 
ſhe conjured up; otherwiſe, the words may be 
Tranſlated as Deodat in the Margent of his Italian 
Bible fhath it, She ſaw 4 Man of Majeſty or Divine 
Authority aſcend, un' huomo di Majeſta e 7 Authorita 
Divina, which well anſwers the queſtion of what 
form is he of? which is in the ſingular, not in the 
plural number. 


We find it faid in Eſay 29. 4. Thou ſhalt be 
brought down, and ſhalt teak, out of the ground, 
an 
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and t ſpeech ſhall be low out of the duſt , and thy 
voice ſhall be as one that hath a Familiar Spirit out of 
the ground, and thy ſpeech ſhall whiſper out of the Earth ; 
which argues, the voice of Ob was out, of the 
Earth, rather than out of the Belly z and fo the 
Hebrew Expoſition , which I cited before, affirms. 
Some Learned have been of Opinion , That a na- 
taral reaſon may be given, why in ſome places cet- 
tain Exhalations out of the Earth may give to ſome 
a prophetical Spirit. Add hereunto, That ſome 
of the Heathen Oracles were ſaid to ſpeak out of 
the Farth': and among thoſe five ſorts of Necro- 
mancy ,. mentioned by Doctor Reynolds, in his 76 
Lecture of his cenſure of the Apocryphals , not any 
of them is ſaid to have any Spirit in their Belly. 
The Romaniſts, who are or! fc. affirmers of the 
Power of Witches, agree, That the Soul of Samyel 
was ſent by God to the Woman of Ender : to 
this not only Delrio , but Bellarmine before him 
agrees, That true Samuel did appear as ſent by 
God, as he ſent Ekas to Ochoſias King of Iſrael, 
who being ſick, ſent to conſult with Beelzebub the 
God of Echron, may appear, for that Samxel is ſo 
true and certain in his PrediCftion to Sax! ; which 
no' Witch, no Devil could ever have told : for 
though the Wiſdom and Experience of the Devil 
do enable hit to conjecture probably of many 
Events, yet poſitively to ſay, To morrow thou and 
thy Sons ſhall dye, is more than naturally the Devil - 
could know. 


Mr. Perkins confeſſeth the Devil could not fore- 
tel the exact time of Saxls death; and therefore 
he anſwers, That God revealed to the a” 
A Aa 19 
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is Inſtrument Sauls overthrow , by which means, 
and no other, 'the Devil was enabled to foretel the 
death of Saul. Here Mr. Perks proves not that 
Satan was appointed by God to work Sauls overs 
throw, or that it was made known to him when 
it ſhould be done. 


As the reſt of the Speech of Samuel is true, f0 
theſe words of his, Why haſt thou diſquieted me ta 
bring me up ? may be alſo true ; which cannot be, 
if it be ſpoken by the Devil ; or why ſhould the 
Deviltell truths in all other things elſe, and lye 
only in this, I know no reaſon. DoCtor Reynolds 
preſſeth theſe words againſt the appearing of Sa- 
muel, thus : If Samuel had ſaid them, he had lied; 
but Sammnel could not lie , for Samuel conld not be diſ- 
quieted, nor raifed by Saul. It is true , God only 
raiſed Samuel effeftually , but occaſionally Saul might 
raiſe hir. But , ſaith DoCtor Reynolds , Though 
Saul was the occaſion , yet Samnel could not truly ſay 
that Saul had diſquieted him, for bleſſed are they that 
dye tn the Lord, ſaith the Spirit, becauſe they reſt from 
their labours ; and Samuel was no more to be diſquieted 
(if he were ſent by God) than Moſes and Elias were 
when they appeared to ſhew the Glory of Chriſt, Mat. 17. 
Anſwer. It did not diſpleaſe Samuel to be employes 
in the Office of an Angel, but he obeyed God glad- 
Iy ; yet ſince the occaſion of his appearing diſplea- 
ſed God , it might for that cadſe diſpleaſe alſo Sa- 
muel. Beſides , we need not underſtand the dif. 

uteting of Samels mind , but of his body , by not 
uftcring it to reſt in peace after death , according 
to the common and uſual condition of Mankind ; 
ths ſenſe the Original will well bear, Again, it 
cannot 
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cannot be believed that the Devil would ever have 
preached ſo Divine and excellent a Sermon to Saul, 
which was able to have converted, and brought him 
to Repentance ; this was not the way for the Deyil 
to bring either Sau! or the Woman to renounce 
God. Laſtly, the Text doth not fay that the Wo- 
man raiſed Samxe!; yet it calls him Samuel, and 
_ = Saul perceived or underſtogd that it was 
amucl. 


Mr. Perkins and many others eſteem Balaam to 


have been a Witch or Conjurer , but I find no ſuch 


thing in the Text z when he was required to curſe 


the people of Iſrael, his anſwer was, I will bring you 
T Wor 


as the Lord ſhall ſpeak, unto me , Nurab. 22. 8. 
and God came unto Balaam in v. 9g. and in v. 13. 
Balaam faith, The Lord refuſeth to give me leave , 
and when Balak ſent a ſecond time, his anſwer was, 
If Balak would give me his houſe full of ſilver and gold, 
I cannot go beyond the word of the Lord my God, to de 
lefs or more. Inv.20. God cometh to Balaam, and 
faid, 1f the men come to call thee, go; but yet the words 
which I ſhall ſay unto thee, that ſhalt thou do, And 
when Balaam came before Balak, he ſaid, v. 38. Le 
T am come unto thee , have I now any power at all to ſay 
any thing ? The word which God putteth into my mouth, 
that ſhall I ſpeak : and in the 23. Chap. v.18. Balaam 
faith, How ſhall 1 curſe whom God hath not curſed ? 
And in v. 12. he ſaith, Auſt ] not take heed to ſpeak. 
that which the Lord hath put mto my mouth ? Theſe 
places laid together, proye Balaam to have been a 
true Prophet of the Lord ; and he propheſied no- 
thing contrary to the Lords command , therefore 
vt, Peter calls him a Prophet. | 
Aa2 Neverthe- 
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Nevertheleſs it is true , that Balaam finned no- 
toriouſly , _—_ hot” by being a Witch or Con- 
jurer, or a falſe Prophet; his faults were , that 
when God had told him he ſhould not goto Balak, 

et in his covetous heart hedefired to go, being 
tempted with the rewards of Divination, and pro- 
miſe of promotion ; ſo that npon a kcond Meſlage 
from Balak he ſtayed the Meſfengers, to fee if God 
would ſuffer him to go; wherefore the Lord in his 
anger ſent Balaam, Alſo when God ha' told Ba- 
lzam that he would bleſs 1-ae/, yet Balaam did ſtrive 
to tempt God, and by ſeveral Altars and Sacrifices 
to change the mind of God. Again, when Balaam 
ſaw God immutable in bleſſing 1ſ-ael , he taught 
Balak, to lay a ſtumbling-block, before the Sons of Iſrael, 
to eat things ſacrificed to Idols, and ta commit Forni- 
cation, Rev. 2. 14. Whereas it is ſaid, That Balaam 
went not up as at other times to ſeek for Enchantments, 
Numb, 24.2. the Original is, to meet Divinations, 
that is , he did not go ſeek the Lord by Sacrifices, 
as he did Numb. 23, 3, 15. ET 


An exact difference between all thoſe Arts pro- 
hibited in Dext. no man Fthink can give ; that in 
in ſome they did agree, and in others differed, ſeems 
probable. That they were all lyihg and falſe Pro- 
phets, thongh in ſeveral ways, 'I think nope can 
deny. Thar they differed: in their degrees of pr 
niſhments is poſſible: there ate hut three forts thiat 
can be proved were to be put to death ,'4z. the 
Witch, the Familiar Spirit ;” the Wiſard, ' As for 
the Witch, there hath been-ſame doubt made of it. 
The Hebrew Dottors that were skill'd:in the Las | 
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dye, ſhall be put todeath, or the like ; but in this 
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of Moſes , obſerye , that whereſoever one was to 


dye by. their Law , the Law always did run in an 
efrmgiv Precept ;, as, the man ſhall be ſtoned, ſhall 


Text, and no where elſe in Scripture, the ſentence 
is only a Prohition neganrue , Thee fahace Jofte 
Witch ta live, and nat, Thou ſhalt put her to death, 
or ſtone her, or the like, Hence ſame have been of 
opinion , that nat to ſuffer a Witch to live, was 
meant not te relieve or maingain ber by running 
after ber, and rewarding her. The Hebrews ſeem 
to have two forts of Witches, ſome that did hurt, 
others that did hold the J=, that is , by jugling 
and flights deceived mens ſenſes. The firſt, they 
ſay, was to be ſtored ; the other, which according 
to the proper notation of the word was the true 
Witch, was only to be beaten. 


4 


The Septuagint have tranſlated a Witch an Apo- 
thecary, a Druggiſter, one that compounds poiſons ; 
and ſo the Latine word for a Witch is Yenefica, a 
meker-of poxſons : if any fach there ever were, or 
be, that by the help of the Devil do poifon , ſuch 
a one-1s to be put to death , though there be no 
Covenant with the Devil, becauſe ſhe is an Afor 
and Principal her ſelf, not by any wonder wrought 
by the Devil, but by-the natural or occult property 
of the Poyſon. "4 


For the time of Chriſt , ſaith Mr. Perkins, though 
there be no particular mention made of any ſuch Witch, 
'yet thence ut followeth not that there were none, for all 
things that then happened are not recorded, and 1 would 
'fain know of the chief Patrons of them, whether thoſe 
242. Te RL perſons 
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perſons poſſeſſed with the Devil , and troubled with 
ſtrange Diſeaſes, whom Chriſt healed, were not bewitch- 
ed with ſome ſuch as our Witches are? If they 
fay no, let them if they can prove the contrary. 


- Here it may be thought that Mr. Perk;s puts his 
Adverſaries toa great pinch ; but it doth not prove 
ſo: for the Queſtion being v5 Nat thoſe that 
were poſſeſſed in our Saviours Time were bewitch- 
ed: The _—_— of Mr: Perkins ſay they were not 

bewitched ; butif he or any other ſay they were, 
the Proof will reſt wholly on him or them to make 
good their ze; it cannot in reaſon be ex- 
pected that his Adverſaries ſhould prove the Neg- 
reve; it is againſt the Rules of Diſputation to re- 
qurre It. 


